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can get an alienation declared to be no longer ot any 
•validity... But any oiio ileaiing wiuli 'widow, and 
taking l^er interest in tlio ' property, does aeqo,ire an 
interest in tliat property, and acquires an interest tliat 
does not antoniatically cease to exist merely because tlie 
widow dies. It may come to an end as tlie result of 
proceedings taken by the re-versioner, or possibly in 
otlier ways but it does not aiitoiiiatically cease.' Indeed 
it continues until it is put an end to In some regular 
and legal way.

In tliis case tlie plaintiifs acquired sncli an interest, 
or rather their predecessors acquired such an interest. 
It was in fact a right to redeem, a mortgage. jN'ow that 
right did not automatically cease to exist on the death 
of the widow, and it has never been put an end to in a 
legal and regular way, and therefore, it still exists, and 
therefore, I agree in the order proposed by iiiy Lord 
the Chief Justice.

Decree reversed^ 
j .  a. B.

CRIMINAL REFERENCE,

Before Mr. Justice Shah and Mr. Justice Hayward.

1920. - . EMPEBOR u. YELLAPPA EAMANGOWDA

jtforcfi 16. Indian ^orast Act ( V I I o f  1878), Section 7o, daicse (o), Ruk; 3 f~Groii'f'k
.„ of sandalwood trees on occiipancy lands mlisequent to anrvê ij settlenient—-

Crimiml Reference Ho. 62 of 1919. 
t  The rule runs aa follows :—

Bttlb 2.-—No person shall cut, lop, or in any way injure, appropriate or 
xemove atiy treo, or any loppings thereof, which is the property of Govgi'h- 
merit; grown or gro’winig on lands belonging to or in the oociipfition of privutfi

.̂ persons ; or knowingly or wilfully permit or ahot the ontting, h^ppitig or
injuring or appropriating or removing of the sanie by any other perHoii, witls - 
out having first obtained the permission of the Collector, or in the case of teak, 
blackwood or sandalwood trees, of the Conservator of Forests.
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Survey seUlement niadG before pmaing o f Bomliay Ai.at I  o f  1865— Sandah 
loond fremi arc r-r.',4r>it'A ireen— OcGUpziifs right io e.id the trees— Onruerulup 
o fili0 frees reals in occupant anilnot-in Government— Boraiay Laud lltmmui 
Code (Bom , A ct V  o f 1S1Q), Section ^0%, Section 314, Rules 9 t  (1) and P̂ §.

% The material portions of the sectiou run tlras:—

In villages, or portions of villag'es, of whicli tlie;origiaaI survey settlement 
has been completed before.the isassing of this Act, tlie riglifc of Gorermiieafc 
to all trees ia nnalisnatoii land, except tree;s reserved by Oovernmeiit, or by 
any survey officer, whether by any express order made at, or about, the 
time of such settlement, or under any rule or general order in foice at the 
time of swell settlement, or ]>y notiticatioa made and pubKslied at, or any 
time after, such settlejnent, shall be deemed to have been conceded to the 
occupant.

But in the case of aettlements completed before the paaaing of Bombay 
Act I  of 1865 this provision shall not apply to tSfik, blackwood or sandalwood 
trees. The right of Government to such trees shall not be deemed to have 

een conceded, except by clear and express words to that effect.

E mpbrop.
■iK

Y EL-LAI'Pl.

§ The rules are as follows
KtjL'E 91 (1).— The extent to which the right of GJovernraent to trees is 

generally conceded under the- second paragraph of section. 40 shall be specified 
in the notification issued under Rule 90, sub-rule (1). Tha said general con­
cession will ordinarily extend to all trees, except the following (namely) :—

(a) All road side trees planted by or under orders of Q-overaniiertt ;
(h) teak, blackwood and sandalwood ;
(c) trees, the produce of which has hitherto been dispoaed of by

Government.

Eule 93 (fill),—  When the right of Government to tb©’̂ 'trees in a survey 
number has been once dispoaed of to the occupant, or when all the reserved 
trees have been once cut and removed either—

(d) at the grant of the occupancy, or 
(6) after such grant, or

(g) in the Province of Sind at any time before such grant, or 
(fO elsewhere than in the Province of Sind, within five years before 

such grant

Government will have no further claim to trees which may afterwards 
grow in the mmaber, or which may spring up fi-om the old roots or stnms, so 
long as the land continues in occupation.
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-1919, In a certam village, the first survey settlement was introduced in 1855, and; 
the revised settlement, in 1889. Some years after thsse settlements, sandal­
wood trees grew in a survey mimber in the village in the occupancy of thê  
accused. Those trees were cut and removed by the accused for hettfer cultivation 
of the land, and the accused were, for this act, convicted of a breach of Buie 2‘ 
framed hy the Bombay Government under section 75, clause (c), of the Indiatt 
Forest Actl On a reference by the Sessions Judge :—

Mdd, reversing-the conviction, that the trees in (]iuestion which were not 
shown to have been in existence at the date of the settlement, belonged to 
the accused as occupants, inasmuch as under Rule 93 framed under section 214 
of the Boink^y Land E-eveuue Code, th® right of Government was confined 
to reserved trees existing at the date of the settlement.

.This was a reference made "by F. K, Boyd, Sessions 
Judge of Belgaura.

Tiie accused weres«ccnpants of a sur's^y immber in 
tlie village of Banclioli. Tlie survey settleinenb 
was introduced into tlie village in 1855, and tlie revise 
settlement, in 1889. At the da fees of neither of these 
settlements were there any sandalwood trees growing' 
on the land. But a long time afterwards, Bandalwo 
trees grew on 4he land.

These trees were cut ofl' by the accused for bettej:- 
cultivation of the land.

For this act, the accused were convicted of a breach 
of Rule 2 framed by the Government of Bombay under 
section 75, clause (c), of the Indian Forest Act, and 
sentenced to pay a fine of Rs. 15 each under section TG 
of the Act.

The Sessions Judge of Belgaum being of opinion that 
the convictions and sentences were illegal, referred 
the case to High Court.

>S. Patkar, Government Pleader, for the Crown,
No appearance for the accused.
Shah , J..*—In this case the accused Nos. 1 and 2 have 

been convicted of a breach of Eule 2 framed by the 
Local G-overnment under section 75, clause (c\ ol the
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Indian Forest Act. Tlie*breach consisted, in the accused 1920.
■Nos. 1 and 2 having cat certain sandalwood trees grown — ----- --
on their occupancy number. Both under the rule as 
well as under the clause of the section under which the Y ellappa . 

rule is framed it is necessary for the prosecution to 
establish that the trees said to have been cut belonged 
to Government or were the property of G-overnment.
In the present case the occupancy was gx^anted many 
years ago and it is not disputed that the sandalwood 
trees in question came into existence long after the first 
survey settlement, Wliatever the respective ages of 
these trees might be, it is not disputed that in no case 
did the age exceed sixteen years. The trial Magistrate 
decided the case on the footing that the sandalwood 
trees were among the reserved trees. The reference to 
this Court is made on that assumption and the case is 
ax’gued before us on that basis. Under section 40 of the 
Bombay Land Revenue Code all the trees except those 
that are reserved would belong to the occupant. The 
learned G-overnment Pleader has relied upon the second 
paragraph of the section for the purpose of making it 
clear that in the case of settlements prior to the passing 
of Bombay, Act I  of 1865 the right to teak, blackwood 
and sandalwood trees was not conceded to the occu­
pants. The first survey settlement in this village 
is stated before us to have been made prior to the pass­
ing of this Act, and the revision survey settlement was 
made after the passing of the Land .Revenue Code. It 
may be taken that the sandalwood trees were among the 
reserved trees.

Proceeding on that footing it seems to me that the 
question is whether.the reservation would apply to the 
trees existing at the date of the first settlement or to all 
subsequent growths. Rule 93, clause (vii), of the Rules 
framed under section 214 provides that when the right 
of Government to the trees in a survey number has been 

iiiR i—a
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1920. once disposed of to tlie occiipant or wlien all the reserv­
ed trees have been once cut and removed the Govern­
ment w ill have no further claim to trees which may 
otherwise grow, in the number or which may spring up 
from the old roots or stumps so long as the land conti­
nues in occupation. This rule makes it clear that all 
the reserved trees may be cut and removed, and that 
after they are cut and removed, the Government has no 
further right to such trees growing in the occupancy 
number so long as the occupancy continues. W e do 
not know in this case, for instance, whether there were 
any sandalwood trees originally on this survey number 
at the date of the settlement and whether they were 
cut or not. If any such trees existed originally, they 
must have been cut and removed, as the trees in ques­
tion were comparatively recent growths, and as it is 
not suggested that there is any old tree on the number. 
Assuming, however, as suggested by the Government 
Pleader, that there were no such trees at the date of the 
grant and that there never has been any previous cutt­
ing of sandal w ood ,trees in this occupancy number by 
the. Government, the question is whether the sandal­
wood trees which have admittedly grown on the land 
during the occupation of the land and after the date of 
the settlement belong to the occupant or to the Govern­
ment, It seems to me that Rule 93 indicates that the 
right of the Government is confined to rese.rved trees 
existing at the date of the settlement and that a l l ' 
subsequent growths belong to the occupant. This view 
of Rule 93 appears to me to be consistent with the terms 
of section 40 of the Boir»bay Land Revenue Code and to 
indicate the true meaning of that section. Apart from 
this rule, there is nothing in the language of section 40 of 
the Code to show that all future growths of sandal­
wood trees or rather of reserved trees would belong to 
the Government.
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The language would apply ordinarily to existing i&20. 
growths of reserved trees at the date of tlie settlement; ^mpe oT  
and tlie doubt, if any, is removed Iby tlie wording of 
Rnle 93, which clearly indicates the .meaning of the Yhu.ai'pa. 
section in that sense. The plain and natural meaning 
of the rule is that the existing reserved trees belong to 
the Grovernment and that all future growths belong 
to the occupant. Thus the trees in question, which are 
not shown to have been in existence at the date of the 
.settlement, belong to the occupant. I  have referred to 
the date of the settlement as we are concerned with a 

. case in which the settlement was completedprior to the- 
passing of the Land Revenue Code.

This is an important question, and it may be that all 
the material facts are not brought out clearly in these 
proceedings. But considering the case on the materials 
available on this record, I do not think that these trees, 
for the cutting whereof the accused have been convicted, 
are shown to be the property of the Government.
Therefore, in  my opinion, there was no breach of the 
rule under the Indian Forest Act.

I  would, therefore, make the rule absolute, set aside 
the convictions and sentences and direct the fines, if 
paid, to be refunded.

H a y w a r d , J.*.— I concur. Accused Nos. 1 and 2 cut 
certain sandalwood trees on their land. It seems to 
have been assumed that these trees were growths sub­
sequent to the occupancy but it has not been clearly 
shown that they were not fresh growths from old 
stumps. The accused Kos. 1 and 2 were, however, fined 
for having cut the trees on the ground that they had in 
any case been reserved as the property of Government 
under Rule 2 published at page 59 of the Krst Part of 
the Bom bay Government Gazette for 1883 under sec­
tion 75 of the Indian Forest Act.
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■1920, It lias been stated tliat tlie ̂ original settlement was irt
the year 1855 and the revised settlement in 1888-89, and 
it has been urged that as the original settlement was 

ifBLLAPPA. before 1865 all sandalwood trees, whether grown sub­
sequently or merely fresh growth from old stumps, wer& 
reserved by reason of section 40 of the Bombay Land 
Revenue Code and that even if the revision settlement 
of 1888-89 be looked to, still there was a special reserva­
tion covering both within the meaning of section 40, 
under Rule 91, clause (1), notwithstanding the provi­
sions of Rule 93, clause (vii) of the same Rules under 
section 214 of the Bombay Land Revenue Code.

It has not, however, been shown to my satisfaction 
that the reservations were ever intended to cover 
growths subsequent to the survey settlements- It 
would, in my opinion, be contrary to the ordinary rule 
of construction to apply the reservations to anything 
that was not then in existence. There would, in  my 
opinion, have been a special clause if it had been in­
tended by the reservation to include trees that might be 
grown on the land subsequent to the survey settlements 
and there would have been explicit reference to such 
growth in Rule 93, clause (vii) under section 214 of the 
Bombay Land Revenue Code. It seems to me, therefore, 
that the prosecution has not established the liability 
of the opponents to fine under section 75 of the Indian 
Forest Act. It seems to me unfortunate that where 
there was a doubt of this nature as to the intention of 
the rules, the prosecution should have been lodged and 
that a matter of this importance should have been left 
for determination upon insufficient materials in an 
unrepresented proceeding in a criminal Court. It 
would more properly have been determined by regular 
proceedings in the Civil Court.

Mule made absolute^ 
B, R.
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