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Generally speaking, we are very slow to iiitferferc 
■witli atiy deciBioii of a Policti PutiL But; liaYing reganl 
to tlie iiatiire of tlie error in tliis case, I am of opinion 
that it would nofc be right to allow the decision to stand,

I would therefore make the Kule absolute and set 
aside the conviction and sentence.

H a y w a s d , J. ;—I agree. The case was not proijerly 
tried. The provisions of sections 9 to 11 of the Indian 
Oaths Act, 1873, have in their nature no application to 
criminal iDroceedings, as indicated in the ease of Queen- 
JSmp? êss V. M urarfi Gokuldas^K

Mule made absolute.
R. B.
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Before Sir iV<?rm.a« Macleod, Kt., Chief Justice, and Mr. Justice Heaton.

SHEINXWAS KTJPPUSWAMI MUDLIAR ( o b ig m a l . Opponent), A p p e l l ­
an t  V. M. 0 . W AZ ( o r ig in a l  ArPLicj>NT), R espo nd en t '^

Civil Procedure Code (Act V  of 1908), Order X L II I , Rule 1 -^Appeal from 
order— Order granting leave to site Reeeiver for negligence— Appeal.

Aa appeal does not lie from an order graoting leave to sue a Receiver for 
damages arising from his negligent discharge of duty.

A p p e a l from an order passed by Y. Y. Pataslcar,
Additional First Class Subordinate Judge at Poona.

The facts appear sufficiently from the Judgment of 
.the learned Chief Justice.

B. J, Desaiy with 6. K  AWiyankar, for the appellant.
. Strang man. Advocate General, with J. M. Gharpttre,

for the resiDendent.
i

Macleod, C. J.'s—The opijonent, apioellant in this 
case, was appointed Receiver in Suit JSTo, 137- of .1913,

1920. . 
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^ Appeal from Order No. 35 of 1919.
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which was a partnership suit. He applied for leave 
to pass Ms accounts and receive his remuneration. On 
the 26th October 1917, the plaintiff’s pleader in  that 

M. 0. raised objections that the Eeceiver had not done
his work properly ; that owing to the Receiver’s con­
duct the defendant had misappropriated the goods to 
a great extent; that if the Receiver had done his duty 
carefully and punctually, and had properly made in- 
ventoxies of the goods, the goods could not have been 
misappropriated ; that from the beginning the Receiver , 
had been grossly negligent, and had also helped the 
defendant; and that under the circumstances he was 
not entitled to his fees for his services as Receiver, on 
the contrary, he was liable for the plaintiff’s loss.

The record shows that, on the 22nd December 1917̂  
the Subordinate Judge passed the following order'*—■ 
The accounts submitted by the Receiver from time to 
time examined. I find everything correct and regular, 
I see no reason whatever to doubt the 'bona ftdes o f 
the same. Hence I order that the amount claimed by 
the Receiver for his fees and the expenses incurred by 
him be paid, over to him -out of the balance in the 
hands of the Nazir,

I  think it must be taken that the learned Subordinate 
Judge considered the objections raised by the plaintiff 
to the Receiver passing his accounts, and it was open 
to him under Order XL, Rule 4 to find that tlie Receiver 
had occasioned loss to the property by his wilful default 
or gross negligence, and if he had found that the 
Receiver had been guilty, he could have directed the 
Receiver’s property to be attached and sold and the 
proceeds applied to make good the loss.

More than a year after that order was made, the 
applicant, plaintiff in Suit No. 137 of 1913, applied to the 
Subordinate Judge, a different Subordinate Judge, for
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leave to sue tlie Receiver ior damages caused to him 
by tlie negligence, ladies, &c., of the Receiver. It is 
not suggested that tlie negligence, or laches of the 
Receiver was in any way different from the negligence 
and laches alleged when the Receiver applied to pass 
his accounts. The Ooiirt has granted leave, although 
I douht whether if the application had been made to 
the same Subordinate Judge who had made the oi^der of 
the 22nd December 1917, it would have been granted. 
A ll that the learned Subordinate Judge had before 
him when he passed this order was the allegation made 
by the applicant. Apparently the leaimed Judge did 
not consider that those allegations had been made on 
the'previous occasion, and had been found to have no 
weight whatever by his predecessor.

The first question is whether an appeal from that 
order giving leave to sue the Receiver lies. Admittedly 
the order giving leave is not an order under the Code. 
But it is an order according to the practice of the Court. 
The Receiver is an officer of the Court, therefore any 
action taken against a Receiver without leave of the 
Court is contemi^t. But unfortunately section 104 of 
the Civil Procedure Code only x^rovides for appeals 
against orders specified in that section. Therefore the 
preliminary objection that no ajjpeal lies against this 
order must prevail.

Then it was suggested that we could deal with the 
matter under section 115 of the Code. But there also 
it is difficult to find that the learned Judge had exer­
cised a Jurisdiction not vested in him by law, or has 
failed to exercise a jurisdiction so vested, or has acted 
with material irregularity. He had Jurisdiction to 
entertain the application, and it was in his discretion 
whether or not he should grant it. W e cannot say 
that he acted with material irregularity in the exercise 
of his discretion.
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1920. ■ But it vseems to iis^'tliat ml appeal lay against tlie„
. Older of tii6 22iid December 1917. Tliougli tlie order 

was not against the Seceiver, it was an order really 
M. 0. Was, refusing relief against tlie Receiver, so an appeal lay 

because under Order X L III, Eule 1 tliere is an apj>eai 
against an order under Rule 4 of Order XL, and in Ziprt^r 
V. JSari Supdushet^ '̂ ,̂ it was held that an order made 
upon an application under Eule 100 of Order X X I  of the 
Civil Procedure Code, dismissing the ai3plication was an 
order made under Eule 101. So that where a Court is 
seized with a particular matter under a particular 
rule, and an order under that rule is ax3pealal)le, the 
order made by the Court, whether it is a positive order- 
or a negative order dismissing the application, is still 
appealable under Order X L III, Rule 1. Therefore this 
order passing the Receiver’s accounts was in fact a final 
order, and I should certainly like to express the opinion 
that the Court ought to protect its officers, and to see 
as far as possible that they are not pestered with actions 
by parties to the suit wlio are not isatisfied with their 
conduct, when they had every opportunity of making 
allegations against the Receiver at the time his accounts- 
were passed. I do not say that all actions against 
persons who act as Receivers are to be excluded after 
their accounts are ptassed. There may be cases where 
the misconduct of a Receiver has been concealed, and 

. could not have been ascertained even with due inquiry 
before the accounts were passed. When the Receiver, 
applies to pass his accounts, then is the time for the 
parties to the suit to object to the accounts, and to 
make allegations of misconduct against the Receiver,

■ and if the accounts are passed, in spite of those objec- 
' tions, then the matter, as far as I  can see, is deeisive 

; , against those parties as far as the allegations wlii'ch are 
made against the Receiver at that time. Tlie appeal 
will, therefore, be dismissed, but in the circumstances 
without costs.
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H eATOK", J. :—I coiiciir'iii tlie order proposed. Tlie 
matter of real importance and iiitert\sfc wliicli lias been

„ n, . 1 -X - SiaujsiWArithe subject of argament oeiore tis is wiietlier a snit in 
tlie circurastances of this case will or will not lie 
against a Receiver. In my opinion the suit will not lie.
A  Receiver was ax3pointecl, and jDresented his accoiiiits, 
and with it an application asking that his acconnts be 
passed and his remuneration awarded to him, and in 
rej)ly the plaintiff-respondent ob]ected. His applica­
tion in objection has been read out by  niy Lord the 
Chief Justice, and I need not rej3eat ic. But it follows 
that there was before the Judge a matter in dispute 

etween the Eeceiver on the one hand and the plaintiff 
in the suit on the other, and this dispute concerned 
the performance of his duties by the Receiver, and 
the x>laintiff alleged those; very matters which the 
Judge, as is especially provided by Rule 4 of Order X L  
can take into account. The Judge of course considered 
whatever was placed before him when the matter 
came to be heard. The objections stated by the 
plaintiff were not made good. The accounts were 
passed, and the Receiver was allowed to have his 
remuneration.

Now, was the order then made b y ' the Judge 
an order under Rule 4 of Order X L  i  consider that
Order X L  is somewhat imperfectly framed, Imt I feel 
no doubt whatever that the order I sx̂ eak of was an 
order made under Rule 4. If we turn to section 94 of 
the Code, we find it is 13 rovided that in order to pre­
vent the ends of justice from being defeated the Court 
may, if it is so prescribed, appoint a Receiver of any 
property and enforce tlie performance of his duties by 
attaching and selling his property. “  So prescribed 
means prescribed by the rules, and it is prescribed by 
the rules that a Receiver may be appointed, and it is 
further prescribed by the rules that ̂  the performance
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1920. of liis duties may be enforced by attacliing and gelling
his |)roi)erty. That appears fron;i Eale 4 of Order X L  

V, which. I have already referred to. It ;ls clear also that
M. C. Waz. order made by the Court was an order in a matter

in "which the Court had to determine whether the 
Eeceiver’s duties had been i)roi)erly performed, and if 
not, it was a m.atter in Avhich tlie Court had power to 
enforce the proper xDerformance, or as it may be other­
wise stated, to punish-  ̂the non-performance of the 
Receiver’s duties by an order relating to his x:>roperty. 
If that was the nature of the proceedings, then the 
order was either an order under Rule 4 of Order XL, or 
an order which you cannot possibly account for in any 
part of the Code. It certainly is an order which the 
Court must be empowered to make. That is quite 
plain. If you have a Receiver, the appointment of 
whom is X3rovided for by the Code ; and if he has to 
submit his accounts, and that is also provided for ; 
the Court must necessarily have power to say whether 
those accounts are right or wrong, and whether it will 
accept them or not, and it is only to Rule 4 that yoii 
can ascribe the order which was made in this case. 
Therefore it was an appealable order. Where you have 
a tribunal especially pointed out, as here, wiiich is the 
Court which appointed the Receiver ; where you have 
an inquiry specifically indicated, and an inquiry is 
indicated here ; where yon have the jpoWer to make an 
order, such as there is here, and an appeal is provided 
for against that order, and that also is the case here ; 
then you have an instance of a remedy and a tribunal 
which exclude what otherwise would be the ordinary 
remedy a suit. But having this special tribunal 
and special method laid down in the Code the suit is 
excluded. It was objected that the inquiry under 
Rule 4 was a summary inquiry. Well, if by summary 
inquiry is meant %n inquiry which secures the usual
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■degree of fairness, and efficiency, and which gets rid of 
a good deal of formality, and delay, I have no obiec- 
tion to this inquiry being described as summary. But 
if  it fulfils the conditions I have mentioned, instead of 
being inferior, it would actually be superior to the 
ordinary method of a suit. I do not suppose, I do not 
think there is any reason for supposing, that an in­
quiry made under Rule 4 of Order XIj v^ould in any 
material degree be either less fair or less efficient than 
a trial such as takes place in an ordinary suit. Once 
having arrived at the conclusion that a suit will not 
lie, that suffices for the purpose of this case, in which 
it is unnecessary to do more than express an opinion. 
For if a suit is hereafter presented, and I doubt 
whether it w ill be, it w ill of course be at once either 
rejected or dismissed by the Court to which it is 
presented. It is, therefore, quite suj)erfluous for us to 
deal with the matter under section 115 of the Code of. 
Civil Procedure : even if to do so were not open to the 
objection that it would be setting at naught the pro­
nouncements which from time to time we have our­
selves made, as to thescox^e of section 115. I agree, 
therefore, to the order proposed by niy Lord the Chief 
Justice.

Appeal dismissed.
R. R.
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