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Before Mr. Justice Shah and Mr. Justice Hayward,

1620 ANANTA o MURRARRAO NALAVDE (0R1GINAL PLAINTICR), APPSLLANT
». GANU B8y VITHU SURULIAR anp orHERS (0R16INAL DEFENDANTS),

Yebruary 2
) REsPONDENTS®,

1"7ulian Eusements Act (V of 1882), Sections 18, 47—Lasement of taking
water ﬁom a well—Fasement of necessity——Discontinvuance of  easenent—
Euatinguishment of easement—Right to take the waler i8 not g interest in
immoveable property wilhin the meaning of Article 144 of the Indiun

- Limitation Act (IX of 1908y—Rebuilding the well wilh pormission of
the awner—Fresh grant of ecasement— Iistoppel against the owner  from
denying the right to take the water— Tndian Evidence Act (I of 1872),
Section 115,

On the plaintif’s land was a well from which the defendants had a
right to take half of the water for irrigating their land 4 bt by non-user for
a period of more than twenty years the easeraent had been. extinguixhed.
Qubsequmtly the defendants rebuilt the sell at their own expense, with the
- permission of the plaumff with & view to the frrigntion ~of their land and
proceeded to use the water for the purpose. The plaintiff having sned to
restrain the defendants from so using the water, the lower Court held that the
sasement being one of necessity was not extinguished by non-user, and that the
defendants’ right was an interest in immoveable praperty which would only
be lost by adverse possession of more than twelve yéam'lmder Article 144 ¢f
the Indian Limitation Act.  On appeal :—

Held, that the easement in question was not an easement of necessity lnt
was an ordinary eagement liable to be extinguished by non-nger for more than
_twenty years under section 47 of the Indian Ensements Act.

Held, also, that the right in question was. not an inferest in inunoveable
preperty which would only be liable to be lost by proof of twelve years”
adverse possession against the “defendants, under Article 144 of the Indian
Limitation Act.

Held, however, that the plaintiff had by iy conduct permitted . the
defendants to believe that they wounld have thoe right of essemcit upon, the
repair of -the  well -and ‘that the plaintiff was accordingly estopped from
denying the said right of the defendants by the pro ovigiony of scction 115 of
“the Indian EVJdence Act '

® Sceond Appeal No. 100 of 1919,
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SECOND Appeal from the decision of J. H. Betigiri,
First Class Subordinate Judge, A.P., at Satara, revers-
ing the decree passed by M. A. Bhave, Joint Subordi-
nate Judge at Karad. -

Suit for injunction.

There was a well on the land bhelonging to the
plaintiff. The defendants who had adjacent lands had
an ancient right to take half of the water of the well
for irrigating their land ; but the right fell into disuse

for a period of more than twenty years. The Well also
became dilapidated.

In 1914 the defendants obtained permission of the
plaintiff to rebuild the well at their own expense with
a view of taking water from the well for irrigating

their land. They repaired the well and began to use
ity water.

The plaintiff sued to restrain the defendants from S0
using the water.

The trial Court Glanted the 1n1unctlon

On appeal, the lower appellate Court reversed the
decree and dismissed the suit, on the grounds that if
the right be regarded as an easement it was an ease-
ment of necessity which could not be extinguished by
non-user for any length of time, and that if it be
-vegarded as an interest in immmoveable property, it
could be lost only by adverse possession for twelve
years against the defendants.

The plaintiff appealed to the High Court.

P. V. Kane, for the appellant .—The lower appéllate
Court iy wrong in its interpretation of the meaning of
the words in the title-deed of the defendant. These

words do not confer on him co-ownership in the Wéﬂ :

but only a right to the water in the well. Besades the

‘appellant or his predecessor-in-title was not a party to
IGR 1t

1620,

ANANTA
E



1920.

AXANTA -

V.
GANT.

89 INDIAN LAW REPORTS. [VOL. XLYV.

the deed and so is not bound by the recifals in it.
There is absolutely no evidence to support defendants’
contention of co-ownership. Nor does the deed confer
on him an interest in immoveable property. The right
is to the water in the well. This, under the explana-

tion to section 4 of the Indian Rasements Act and

illustration (¢) to that section, is an easement. The
lower appellate Courtis wrong in holding that it would
be an eagement of necessity. Under section 13 of the
Indian Fasements Act, sub-section 1 (a) or (¢), an ease-
ment of necessity means one of absolute necessity. As
the well was not used for twenty-five years, it was
not an easement of absolute necessity, and section 13,
sub-section 1 (b) and (d) does not apply here. As it was
not an easement of necessity, the casement to take
water was extinguished by 25 years’ non-user under
section 47 of the Indian KXagements,K Act, para. 5.
Therefore defendant had no right to take water.
Plaintiff was justified in withdrawing the permission
given. All that the defendant can ask is to ‘be com-
pensated for his expenses

J. B. Gharpure, for the respondent (—Whether the
defendant is a co-owner is a question of fact. The
appellate Court on going through all the evidence
came to the conclusion thyt he was a joint owner in the
well. If his right is in the nature of an easement, it
is one of necessity, as the water of the well is necessary
for the irrigation of the defendants’ field, which is
agsessed on the bagis of being bagayar land. If it is
an easement of necessity, it cannot be extinguished by
25 years’ non-user as the penultimate paragraph of
section 47 of the Indian Kasements Act provides.
Further appellant is estopped by his conduct from
Wlthdramng the permission to use the water of the

~well, on the strength of which the defendants repalred .

the well at their own expense.
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Kane, in reply :—The quest-ionl of estoppel cannot be
now raised for the first time in second appeal.

Further to grant an easement, a registered document -
would be necessary. There can be no estoppel against -

the Registration Act or an Act of the Legislature.

HaywArD, J.:—The plaintiff sued to obtain a perpe-
tual injunction restraining the defendants from using
the water of a well alleged to have been wrongfully
dug on his land. He stated that the defendants had
wrongfully dug the well upon the false plea that they
had obtained permission with a view to acquire a half
share in the well and that they had proceeded to take
the water from the well for the purposes of irrigating
their adjoining land. The defendants pleaded that
they had an ancient right to take a half share of the
water from the well, but that the well had fallen into
disrepair and that they had consequently taken permig-
sion to repair it and had done so at their own expense

and had thereupon proceeded to use the water of the

well according to their previous rights for the irriga-
tion of their adjoining land.

The Joint Second Class Subordinate Judge .of Karad
found as a fact that the defendants had had an ancient
right of the nature of an easement to take the water
from the well, but that that easement had been’ extin-
guished by non-user for a period of more than 20 yeaxs

under section 47 of the Indian Easements Act V of 1882,

-He found further as a fact that the defendants had
obtained permission to repair the well with a view to

the irrigation of their adjoining land and that they had

at their own expense repaired the well a,l?d ‘proceeded,

though under subsequent protest, to use the water for

‘the irrigation of their land. He held that the. defend-
ants’ action was not wrongful in repalrlng ‘the ‘well

and. that it was taken under the bona fide belief that’
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they would have the rmht to use the well, But he
held, however, that owing to the subsequent protest
the right obtained under permission had been revoked
and that therefore, the defendants ought to be re-
strained from further taking the water of the well for
the irrigation of their adjoining land, and that was
accordingly his decree.

The First Class Subordinate Judge of Satara, upon
first appeal, accepted practically these facts as found at
the trial, but he obviously felt the injustice of the
injunction against the defendants, and he held that
their easement was really an easement of necessity and
was therefore not extinguished under section 47 of the
Indian Hasements Act V of 1882. He held further that
the right was in any case not extinguished as it was
upon a proper construction of the defendants’ title deed
really a half share in the well and was an interest in
immoveable property which would only be lost by the
proof, of which there was none, of adverse possession
for more than twelve years under Article 144 of the

_Indmn Limitation Act. He, therefore, held that the

defendants were not liable to the perpetual injunction

‘passed against them and that the suit against them

ought to be dismissed. He accordingly reversed the
decree of the trial Court.

The plaintiff has now come before us against this
deCISZLOll on second appeal, and it has been urged on

“his behalf that the easement has wrongly been held to

‘be an easement of necessity and that. the right was.
an ordinary easement liable to be extinguished by non-
user for more than 20 years and was not a Lalf share
of the well or an interest in the 1mmoveab1e “property

: szch Would only be liable to be lost by proof of twelve
_ years ‘adverse possession against the defendants. It
i Seems to me that ‘both these arguments must prevail.
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No authority has been quoted on the other side for the
proposition that'the right to take the water would be
under any circumstances an easement of necessity, and
it would be especially diffieult in the. present case to
establish that proposition, because no water has been
taken for the last 25 years for the purposes of the -culti-
vation of the defendants’ land. Nor wxvas the rig'ht in
Yy opinion anything more than an ordinary easement
liable to be extinguished by mon-user. The words in
the title deed, exhibit 56, would appear to me to
refer practically to the use of the water and not to the
ownership of the well. The vernacular words ave
f&fGs &=y feens awargsl, and the introduction of the
special reference to the water would appear to me to
‘show that the use of the water was in view rather than
the actual ownership of the well. It would appear to
me proper to prefer this interpretation as that was the
interpretation apparently held by the learned Judge
of the trial Court whose view of the meaning of the
vernacular words used differed therefore from the view
of the learned First Class Subordinate Judge of the
first appeal Court.

But it seems to me that the acceptance of these two
~arguments on behalf of the appellant by mno means
necessarily disposes of the appeal. It would appear to
me clear upon the facts found that the injunction' was
inequitable as held by the learned First Class Subordi-
nate Judge of the first appeal Court, and it is'a sound
‘rule that when the decision is clearly unjust, a close’
and critical re-examination ought to be made of the
“apparent legal position. We have accordingly made:
that examination with the help of the learned pleade‘rs'
who have assisted us on behalf of the appellant and’
the respondent. The result has heen to satlsfy mef
that what we really have to decide is the Iegal eﬂect of
the conduct of the parties on the .sude of the appellanti;
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in permitting the repair of the 016_ Well and on the 31de
of the defendants in repairing it at their own expense
with that permission and proceeding to make use of
the water in accordance with their lapsed rights for
the irrigation of their adjoining land. We ought, in
my opinion, to infer upon the facts found that the
appellant granted the permission on the understanding
that the defendants, if they repaired the well, should
be at liberty to take their half share in the water as
they would previously have been entitled to under
their extinguished rights for the purposes of irrigation
of their adjoining land, and that that was also the
understanding of the defendants. If that be the correct
'int‘er,pretation of what occurred, then the appellant in
Ty opinion practically granted a fresh easement to the
‘defendants to the extent of the use of half the water
~of the well for the irrigation of their adjoining land
and that grant was accepted and actually used by the
defendants. It was suggested in argument that it
“would be necessary to enquire whether such a grant
‘was legal, and whether it would not require a formal
‘deed and registration. But fortunately for the justice
of the case it would in my opinion be wholly unneces-
Sary to enter upon any such discussion, because the
appellant. was in my opinion upon the facts found
clearly estopped from denying that the defendants had
been duly granted the easément to use half the watewr
of the well as before for their adjoining land. The
appellant had by his conduct permitted the respond-
ents to believe that they would have that right upon
the repair of the well, and the respondents relying
upon thig permission had acted upon the belief that
they would be entitled to that right. It would mno-
longer, therefore, be open to the appellant to deny the
truth of that belief, the truth of that thing, viz., the
existence of the right to the assessment in the respond~
ents The appellant was in my opinion clearly estopped
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from denying the right of the respondents by the
provisions of section 115 of the Indian Evidence Act.

This second appeal ought, therefore, in 1i1y opinion,
tqw dismissed with costs. '

SHAH, J. :—I concur.
Appeal dismissed.
R. R.

APPELLATE CIVIL.

Before Sir Norman Macleod, Ki., Chief Justice, and Mr. Justice .Heaton.
PRANJIVANDAS NARBIDAS AND ANOTHER (0RIGINAL DEFENDANTS NoS. 9

AND 10), ArpELLANTS . MIA CHAND BAHADUR (0BIGINAL PLAINTIFP), .

ReseronpenT ¥.

Delckhan Agriculturists’ Relief Act (XVII of 1879), section 10A~—Transfer

of Property Act (IV of 1882) section 41—Sale-deed in the nature of mortgage

—Bona fide irangferee for walue without notice of mortgage—Transfer

exgcuted less than twelve years before the institution of suit—TWhether -

trangferee protected.

The second provigo to section 10-A of the Dekkhan Agriculturisfs* Relief

Act, does not protect a bona fide transferee for value without notice of :the
real nature of the transaction if he holds under a registered deed executed less
than twelve years before the institution of the suit.

Per MacLron, C. J.:—The object of the Legislature in enacting section 16-A

of the Dekkhan Agriculturists’ Relief Act was to protect: the mortgagor and

not the transferee, if the mortgagor was sufficiently diligent in secking to
redeem the property.

Per HeaTon, J.:—Where section 10 A of the Dekkban Agriculturists’
Relief ‘Act applies, section 41 of the Transfer of Property Act, ceases to have

any application and is replaced by the second proviso to section 10 A- (of the

former Act).

 SECOND appeal against the decision of M. M. Bhat, .
Assistant Judge of Surat, confirming the decree passed

® Second Appeal No. 575 of 1919.

1920.

ANAXTA

Y.
Garu.

1920.
Mbrch 1.




