
80 Il^DIAH LAW  BEEORTS. {V O L .

APPELLATE CIVIL.

Before Mr. Justice Shah and Mr. Jusiicc Hayward.

1920 AN ANT A bik MURRARRAO NALAVDE (orkhnal PLAiNTnrir), ArpicLLAN'r:'
a; GANU BIN VITHU SURULKAR and othkus (ouiqinai. D icpkndakts),Fsliniam :2. ■ ; >
B espokdents "̂ . ^

liidian Easements Act ( Y  of 1883), Scciioyiis IS, 47— ijasement of taking 
tvaier from a v-ell— Easement of imce.ssitqi~--Dis(umthniance of easement-- 
Extmguishmnt of easevunt~-Rig}d to take ilie waler is vot an ijtterest in 
immoveable property within the meaning of Article 14i o f the Indian 
Limitation Act ( I X  of 1908)— Behuilding the well with permission o f  
the oioner— Fresh grant of easemmi— Estoppel against the owner from 
denying the right to take the ivater—-Indian Evidevce -4cii! ( I  of 187:i)^ 
Section 115.

On tbe piaintitf's land was a weJl from wliich tlu*- (lefeiulanta Iiiul it 
right to take half of the water for irrigating their h‘ind ; bat i>y non-tistn' i'ov 
a period of more ■ than'- twenty years the ■ easement had been', extinguished. 
Subsequently, the defendants rebuilt tho well at their owa exiietisB, with tlie 

.pennissicm of the plaintiff, with a view to tlve irrigation ' of tlieir lim’d and' 
proeeeded to use the water for the purpoRo. Tlie plaintifl: having sued tO' 
restrain the defendants from iso naing:the 'water, the lower Court held that the 
easement being one of necessity was not extinguished l>y non-user, and that th» 
defendants’ riglit was an interest in immoveable property which would only 
be lost by adverse possession of more than twelve yearw under Art.icle 144 cf 
the Indian Limitation Act. On appeal

JfeZc?, that the easement in qneatiou was not aa easement of neoossiiy but 
was an ordinary easement liable to be extinguished by nou-user for niore thau 
twenty years under section 47 of the Indian Easements} Act.

also, th right in question wat) not an interest in immoveable 
property which would only be liable to be lost by proof of twolvo years' 
adverse possession against the defendants, under Article 144 of the Indiafi 
Limitation Act. :

Held, however, that the plaintifi; had by his conduct permitted thc» 
defendants to believe that they would have the right of easement upon, the 
repair of the I well and that the plaintiff was accordingly estopped front 
denying the said right of the defendants by the provisions of section 115 of 

;;:4he Indian Evidence: Act. : ■ :

Second Api>eal No. TOO of 1919.
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; Becokd Appeal from t£e decision of J. H. Betigiri, 1920. 
M rst Glass Subordinate Judge, A.P., at Satara, re vers- 
ing the decree passed by M, A. Bhave, Joint Siibordi- i. 
nate Judge at Karad.

Buit for iiii'anotion.
There was a well on tlie land 'beloBging to tlie 

plaintiff. The defendants who had' adjacent lands had 
an ancient right to take half of the water of the well 
for irrigating their land ; bat the right fell into disuse 
for a period of more than twenty years. The well also 
became dilapidated.

In 1914̂  the defendants obtained permission of the 
plaintiff to rebuild the well at their own expense with 
a view of taking water from the well for irrigating 
their land. They repaired the well and began to use 
its  water. / ;  ̂ ■

The plaintiff sued to restrain the defendants from -so 
using the water. /

Tlie trial Court granted the injunGtion.
On appeal, the lower appellate Court re versed the 

decree and dismissed the suit, on the grounds that it 
the right be regarded as an easement it was an ease- 
nieiit of necessity which could not be extingmshed by 
non-user for any length of time  ̂ and that if it be 
regarded as an interest in immoveable property, it 
could be lost only by adverse possession for twel%̂ e 
years against the defendanits.

The i^laintiff appealed to the High Court.
P. V. Kane, for the a p p e lla n tT h e  lower apiDollate 

Court is wrong in its interpretation of the meaning of 
the words in  the title-deed of the defendant. These 
words do not confer on-liim c0-0Avnershix3 in the well, 
tout only a right to the water in the well. Besides the 
appellant or liis predecessor-in-title was not a party to;



1920. t o  not bound by tlie recitals in it.
■ ■■ There is absolutely no evidence to support defendants''

contention of co-ownership. Nor does the deed confer
GAm on him an interest in imnioYeable property. The right

is to the water in the well. This, under the explana
tion to section 4 of the Indian Basements A ct and 
illustration (c) to that section, is an easement. The 
lower appellate Court is wrong in holding that it ’Would 
be an easement of necessity. Under section 13 of the 
Indian Easements Act, sub-section 1 (a) or (c)̂  an ease
ment of necessity means one of absolute necessity. Ak 
the well was not used for twenty-five years, it was 
not an easement of absolute necessity, and section 13, 
sub-section 1 (&) and {d) does not apply here. As it was 
not an easement of necessity, the easement to take 
water was extinguished by 25 years’ non-user nnder 
section d-7 of the Indian Easements, Act, para. 5. 
Therefore defendant had no right to take water. 
Plaintiff was justified ih withdrawing the i)ei’niission 
given. All that the defendant can ask is to be com
pensated for his expenses.

J. R. Gharpure, tor the re sp on d en tW h eth er  the 
defendant is a co-owner is a question of fact. The 
appellate Gourt on going through ail the evidence 
came to the conclusion th§,t he was a joint owner in the 
well. If his right is in the nature of an easement, it 
is one of nece/ssity, as the water of the well is necessary 
:fbr the irrigation of the defendants’ field, which is 
assessed on the basis of being M gayat land. If it is 
an easement of necessity, it cannot be extinguished by 
25 years’ non-user as the penultimate paragraph of 
section 47 of the Indian Easements Act provides, 
3^  appellant is estopped b̂ ^̂ his conduct from 
withdrawing the permission to use the water of the 
well, on the strength of which the defendant* repaired 
the well at their own expense.

. sa:.: VINDIAK LAW  EB^^ORTS, : [VOL. X L V .



Kane^ in reply The question of estoppel caiinot be 
now  raised for the fii'st time in second appeal. 
Fiirtlier to grant an easement, a registered document 
would be necessary. There can be no estoppel against 
tlie Registration Act or an Act of the Legislature.

H a y w a e d , J. :-~The plaintiff: sued to obtain a j^erpe-/ 
tual inJunction’'restrainiiig the defendants from using 
the water of a well alleged to haTe been wrongfully 
dug on his land. He stated that the defendant>s had 
wrongfully dug the well upon the false plea that they 
had obtained permission with a view to acquire a half 
share in the well and that they had proceeded to take 
the water from the well for the purposes of Irrigating 
their adjoining land. The defendants pleaded that 
they had an ancient right to take a half share of the 
water from the well, but that the well had fallen into 
disrei3air and that they had consequently taken permis^ 
sion to repair it and had done so at their own e:spense 
and had thereupon proceeded to use the water of the 
well according to their previous rights for the irriga
tion of their adjoining land.

The Joint Second Glass Subordinate Judge .of Karad 
found as a fact that the defendants had had an ancient 
right of the nature of an easement to take the water 
from the well, but that that easement had been extin
guished by non-user for a period of more than 20 years 
under section 47 of the Indian Easements Act Y  of 1882, 
He found further as a fact that the defendants had 
obtained permission to repair the well with a view to 
the irrigation of their adjoining land and that they had 
at their own expense repaired the well a^d proceeded, 
though under subsequent protest, to use the water for 
the irrigation of their land. He held that the defend
ants' action was not wrongful in repairing the well 
and that it was taken nnder the Sona fide belief that
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JO. tliey'would have the right to use the ■well, But he 
lieid, however^ that owing to the subsequent protest, 
the right obtained under permission had been revoked 
and that therefore, the defendants ought to be re
strained, froin further taking the water of the w ell ior  
the irrigation of their adjo'iiiing land, and that was 
accordingly his decree.

The Mrst Class Subordinate Judge of Satara, upon 
first aijpeal, accepted practically these facts as found at 
the trial, but he obviously felt the injustice of the 
injonetion against the defendants, and he held that 
their easement was really an easement of necessity and 
was therefore not extinguished under section 47 of the 
Indian Easements Act Y  of 1882. He held further that 
the right was in any case not extinguished as it was 
upon a proper construction of the defendants’ title deed 
Tealiy a half share in  the well and was an interest in 
immoveable property wiiich would only be lost by the 
proof, of which there was none, of adverse possession 
for more than twelve years under Article 144 of the 
Indiah ljimitation Act. JSe, therefore, held that the 
defendants were not liable to the perpetual iDjnnction 
psassed against them and tha,t the suit against them 
ohght to be dismissed. He accordingly reversed the 
decree of the trial Court,

The plaintiff has now come before us against this 
decision on second appeal, and it has been urged on 
his behalf that the easement has w rongly been held to- 
be an easement of necessity and th a t. the right was 
an ordinary easement liable to be extinguished by non-» 
user for more than -20 years and was not a hklf share 
of the well or an intereat in the immo veable-]:)roperty 
which would only be liable to be lost by proof of twelve 
years’ adverse possession against the defendants. It- 
seems to me that both these ax^gunients mxist preyaiL
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authority lias been quoted on tlae other side for tlie; 
proposition  t h a t r i g l i t  to  take the w ater -woiilcl be 
Tinder any circum stances an easement o f necessity, and 
it  w ou ld  be especia lly  difficult in  the present case to 
establish  that proposition , because no w ater lia^ beeii 
taken for the last 25 years for  the pnri3oses o f the cu lti
vation  of the defendants’ land. N or "was the riglit iii 
m y  op in ion  anyth ing m ore than an ordinary easement 
liab le  to be extin^^nished b y  non-user. Tli© w ords in  
the title  deed, exh ib it 56, w ou ld  appear to  me to 
refer practica lly  to  the use o f the water and n ot to  the 
ow nersh ip  o f the w ell. The vernacular w ords are 

Tr̂ RTgi;t, and the in trod u ction  of the 
special reference to  the w ater w ou ld  appear to me to 

\show that the use o f the w ater was in  v ie w  rather tlian 
the actual ownershii^ o f the w ell. It  w ou ld  appear to  

m e  prox>er to prefer this interpretation as that was the 
in terpretation  apparently held  b y  the learned Judge 
■of the trial Court w hose v iew  o f the m eaiiing o f  tile 
vernacular w ords used  differed therefore from  the v ie ^  
o f the learned F irst Class Subordinate Judge ofVtlie 
first appeal Court. -

B ut it seems to  me that the aeceptanxse o f these tw o  
argum ents on beh alf o f the appellant b y  no means 
necessarily disposes o f the apxaeal. It w ou ld  aj^iiear to 
m e clear upon the facts fou nd  that the in ju n ction  was 
inequitable as h e ld  by  the learned First Glass Subordi
nate Judge o f the first appeal Court, and it  is a sound 
rule that w hen the decision  is clearly unjust, a close 
and critica l re-exam ination  ought to be made of the 
apparent legal |)osition. "We have accord ingly  made 
that exam ination w ith  the help of the learned pleaders 
w lio  have assisted us on behalf o f the appellant and 
the respondent. The result has been  to satisfy me 
that w hat w e rea lly  have to decide is the legal effect of 
th e  con d u ct o f the parties on the side o f the appellant
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il l  p erm ittin g  tlie repair of. tlie o ld  w e ll and. on tlie side 
of tlie defendarits in  repairing it  at tlifeir o w n  expense 
w ith  that perin ission  and p roceed in g  to m ake use o f  
the w ater in  accordance w ith  their lapsed rights fo r  
tha irr iga tion  o f th eir  ad jo in in g  land. W e  ought, in  
m y  op in ion , to in fer up on the facts fou n d  that the- 
appellant granted the i3erniission on the understanding 
tliat the defendants, i f  th ey  reiDaired the w ellj should 

at lib erty  to take their ha lf share in  the w ater as 
tliey; w ou ld  prev iou sly  have been en titled  to un der 
their extingu ished  rights fo r  the purposes of irrigation  
o f their ad jo in in g  land, and that that was also the 
iinderstanding oi the defendants. If that be the correct 
in terpretation  of what occurred, then the appellant in. 
m y  op in ion  p ractica lly  granted a fresh easement to the 
defendants to  the extent o f  the use o f half the water 
o f the w ell fo r  the irrigation  of their ad join ing land  
and that grant was accepted and actually used b y  the 
defendants. It was suggested in  argument that it 
w ou ld  be necessary to enquire w hether such a grant 
was legal, and w hether it  w ou ld  not require a form al 
deed and reglstra-tion. But fortunately for the justice 
o f  the case it w ou ld  in  m y opinion be w h olly  unneces
sary to enter u]Don any such discussion, because the 
appellant was in  m y opinion upon th e  facts found 
clearly estopped from  denying that the defendants had 
been duly granted the easement to use half the w ater 
of the w ell as before for their ad join ing land. The 
appellant had b y  his conduct perm itted the responds 
Bnts to believe that they w ould have that right upon 
bhe repair o f  the w ell, and the respondents re ly in g  
apon this perm ission had acted upon the belie f that 
they would be entitled to that right. It w ould  n o  
longer, therefore, be open to the appellant to deny the 
truth of that belief, the truth of that thing, viz., the 
existence of the right to the assessment in  the respond
ents. The appellant was ir» my opinion clearly estopped
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APPELLATE OIYIL.

from denying the rigM of the respondents by the 1920.
X^rovisions of section 115 of the Indian Evidence Act, Akakta'

This second appeal ought, therefore, in my opinion, Qanu 
dismissed with cos fcs.

Shah, J. concur.
Appeal dismissed.

B. E .
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Before Sit' Norman Mflcleody Kt.^ Chief Justice, and Mr, Justice Meaton.

P R A N J I V A N D A S  N A B S I D A S  a k d  a n o t h e e  ( obig -i n a l  D e p e n d a n t s  N o s . 9  , J flrc iii 1 , 

AND 10), A p p e l l a n t s  v .  M I A  C H A N D  B A H A D U R  .̂o b ig in a l  P l a i n t i f f ) , ,  — . 

B bspohdent

De?skhan Agriculturists^ Relief Act ( X V I I  of 1879), section lOA— Transfer 
of Property Act ( I V o f  1882) section 41— Sale-deed in the nature of mortgage 
—-Bona fide transferee for value iiithont notice of mortgage— Transfer : 
executed less than twelve years before the insiiiution of suit— WJiether ' 
transferee protected.

The second proviso to section 10-A of the Mdchan Agriculturists’ Relief 
Act, does not protect a &o«a;^c?e transferee for yalue without notice of the 
real nature of the transaction if he holds under a registered deed executed less 
than twelve years before the institution of the suit.

ParMACLEOD, G. J ,:— The object of tha Legislaturein enacting section 10-A  
of the Dekkhan Agriculturists’ Relief Act was to protect the mortgagor and 
not the transferee, if the mortgagor was sufficient^ diligent in seeking to 
redeem the property.

Per H e a t o n , J, :— Where section 10 A  of the Dekkhan Agriculturists’
Relief Act applies, section 41 of the Transfer of Property Act, ceases to have 
any application and is replaced by the second proviso to section 10 A- (of the 
former Act).

S e c o n d  appeal against the decision of M, M. Ehat,
Assistant Jndge of Surat, confirming the decree passed

® Second Appeal Ko. 675 of 1919.


