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HAYWARD, J. :—I concyr. It is clear from the deposi-
tion of the plaintiff that he never seriously denied the
legality of the introduction of the survey settlement
upon the application of the holder Raste. The guestion
would not appear to have been specifically pressed
either in the trial Court or in the two Courts of appeal.
The application of section 217 of the Bombay Land
Revenue Code has already been decided in the case of
Dadoo bin Bhatoo v. Dinkar Vishwnu® by a Bench of
this Court.

Appeal allorwed.
R. R.

APPELLATE CIVIL.
Before Sir Norman Macleod, Ili., Chicf Justice, and Ar. Justive Heateon.

DHAGA MOTIJY (oriGINA LPLU\LIFI) ArrErrant . DORABJII SORAEIY
(oRr1GINAL DEFENDART) RESPONDENT™,

Land Revenus Clode (Bom. Act ¥V of 1879), section 121—Boundaries—Collect-

or's order~—ddverse possession—Civil Court—Jurisdiction.

The plaiutiff and the defendant were owners of adjoining sarvey nmubers.
The land in suit was situated between thege numbers. The defendant haviug
enmplained to Revenue authoritics of an eneroachment made by . the plaintiit
over the plaint land, the Collector found that the. plaintiff . was wrongfully i
possession of the land and ordered his eviction therefrom under gection 121
of the Land Revenue Code. The plaintilf, therefore, sued to recover POsSES-
sion on the ground that Le had acquired a perfect title to the land in dispnie
by adverse possession. The lower Courts held that they  had no jurisdictivn
to he”u the suit. On appeal to High Court,

Helti that the order of the Collector adjudging that the plot in chspm.c

formed part of defendant’s survey number did not standin the way of a’

civil Court going into the question of adverse possession.

Section 121 of the Bombay Land Revenue Code merely enables the- Oo]l;actm :
to evict summarily a landholder who is wrongfully in possessmn of Jand w}ueh ”

#8econd Appeal No.-87 of 1919..
™ (1918) 43 Bom. 77.
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has been adjudged by the seftlements of a boundary.. But whether the
Collector’s order would be legally correct or not would still remmain to be
determined by a civil Court if a suit were brought.

Bai Tjam v. Valiji Rasulbhai™, considered.

Seconp appeal against the decision of W. Baker,
District Judge of Surat, confirming the decree . passed .
by T. N. Desai, Additional Subordinate Judge at
Bulsar. ‘

Suit to recover possession.

The plaintiff was the owner of Survey No. 419 and
the defendant was the owner of Survey No. 420. The
land in dipute measuring 19 gunthas lay between the
two survey numbers. There was a dispute between
the parties as to the ownership of the plot in dispute.
On the 21st April 1913 the defendant presented an
application to the Mamlatdar of Pardi complaining of
an encroachment méade by the plaintiff over the land
in suit and praying that the boundary of the two Survey
Nos. 419 and 420 might be determined and encroach- »
ment' removed. Statements of the plaintiff and the
defendant were recorded before the Patil and.Talati
and the Cirele Inspector and fnally the Collector of

- Surat decided on the 25th November 1914 that the .

plaintiff wag wrongfully in possession of the Jand in
question and he ordered his eviction therefrom ander
section 121 of the Land Revenue Code. An appeal was
preferred from the said order to the Commissioner bat
it was rejected in about May 1915. |
The pla.muﬁ therefupon, sued to recover possessmn
of the land in suit alleging that he had become owner
thereof by adverse possession for more than twelve

years.

' The Subordinate Judge held that he had no bjuribsdie-"

’tmn to hear the suit as it was not open to. the plalntlff

M (1886) 10 Bom, 456.-
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to go behind the decision of the Collector. He was of
opinion that under section 121 of the Land Revenue
Code, the Collector had authority to decide guestion
of prescription too while determining the question of
boundary and the Collector should therefore be deemed
to liwve decided in effect that the plaintiff was not
entitled 1o hold the land "even by adverse possession.
He, thervefore, dismissed the plaintiff’s suit.

On appeal, the Distriet Judge confirmed the decree
bhoiding that the Collector’s decision was final : Ba/
Ujeom v. Valiji Rasulbhai®.

The plaintiff appealed to the High Court.
Gf. N. Thakor for the appellant,
A N. Koyaji, for the respondent.

- MACLEOD, C. J. :—The plaintiif sued to recover POosses-
sion of the plaint land measuring 19 gunthas, said
to belong to Survey No. 420, alleging that the land
originally belonged to one Kasna Maviji exclusively,
thut even if the said Kasna was not the sole owner of
that land, he had become the sole owner thereof by
adverse possession for more that 12 ywears. The plaintiff

was the owner of Survey No. 419. The defendant was

the owner of Survey No. 420. The plaint land ~was
situated Dbetween these two survey numbers. The
question arose whether it formed part of Survey
No. 419 or 420. '

In April 1913, the defendant presented an application

to the Mamlatdar of Pardi complaining of an encroach-

ment made by the plaintiff over the land in suit, and
praying that the boundary of the two Survey Nos. 419
and 420 might be determined, and the encroachment

removed. Statements of the plaintiff and the defendant

() (1886) 10 Bom. 456.
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were recorded before the Patel and the Talati and the
Circle Inspector, and finally the Collector of Surat decid-
ed, on the 25th November 1914, that the p}aintiﬁ was
wrongfully in possession of the land in question, and
he ordered his eviction therefrom under section 121
of the Land Revenue Code. The Collector in his deci-
sion said -

“ Tins iy elearly a case to which the provisions of section 121 (2) of the
Laud Revenne Gode might properly be applied.  Dorabji had & com plete and
perfect title to the whole survey number, but finding that he was in actual
possession of too small an aven he paid for measurement, he had the proper
boundaries of his holding determined by the Collector under gection 119,
clause (2).  As the result of that determination I find that Bhagoji Motiji (le.,
the plaintiff in this case) is wrongfully in possession without any prope
title, anid I order his eviction under seetion 121 in favouwr of Dorabji.

An appeal was preferred from the said order to the
Oommissioner but it was rejected about May 1915,

A1l that was decided then was that the boundary line
between these two Survey Nos. 419 and 420 was as
contended by Dorabji, and as Dorabji had a complete
and perfect title to the whole Survey Number, the
Collector came to the conclusion that the plaintiff was
wrongfully in possession of that portion which was in

dispute, and which had been in thei mqulry held to
belong to Survey No. 420.

The plaintiff’s suit, therefore, was to recover posses-
sion on the ground that he had acquired a perfect title
to the land in dispute by adverse possession. Both
Courts have held that they had no jurisdiction to hear
‘the suit.

The learned appellate Judge considered that the
decision of the Collector was final, relying upoh the
case of Bai Ujam v. Valiji Rasulbhai®, In that case
the Collector: had settled the boundaries between the

’t‘wo; survey numbers, and the Court held that as the
@ (1886) 10 Bom. 456.
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defendant did mnot claim to have acquired, since the
Collector’s decision, the right to hold the pluintiil’s
Iand except by adverse possession, which the Subordi-
nate Judge found not proved, the plaintifis were entitled
to have the possession of it vestored to them.

A very similar point came before us in Menalk v.
J\ arayan®. There had been a chcspuh between

SO

M) 8. A. No. 472 of 1917 decided on Tih August 1919, \Vh'ILm the 3:1| -
ments were as following :— v

Mucrron, C. J. :—The plaintiff sued to recover possession of four. acres
of land out of Snrvey No. 676 situated in Thalner, alleging thot be owned
Survey No. 678 which is adjoiving Survey No. 676 ; that the plot in dispute
was separated from Snrvey No. 678 by a Bandh and included in his survey
niunber ; that be had been in possession of the plot in dispute for about fifty
vears:; that Survey No. 676 was measured about twelve meonths ago at the
request of the defendant by the- Revenue authorities ; that they fonnd out
that the plot in dispute formed part if Survey No. 676 which belonged to the
defendant, and that accordingly he was dispossessed by the defendant in
July 1915.  Ie claimed that he had acquired title to the plot in dispute by
adverse posgession, and prayed, therefore,; that possession nugght he restored
to him.

It has been found in both Courts that thn plaiutiff had been in possession
adversely of the plotin dispute for more thom twelve years. But it - besn has
contended that the order of the Revenue authorities adjusting the boundaries of

Survey No. 6706 was o barto the present suit. We cannot agree with that
0 o

contention. Reliance hasbeen placed for the argument on section 121 of the

Land Revenue Code. But it does not follow that because the Collestor plaved

the boundary mark of Survey No. 676 at the place where it ought to be in

accordance with the survey map, that, he in auy way adjudicated upon the

plaintiff’s claim' to be possessed of the plot in dispute by adverse possession,

It is quite true that the fixing of the boundaries of these two Survey Nu mbers
would show what land belonged to the persons in whose name swrvey - numbers
were registered. But that would not in any way affect the right .of any une
of those parties to show in a civil Court that he had acquired & title by

adverse possession agiinst a registered oécupant. 1 agree, therefore, with

the opinion of the learned Assistant Judge that the order of the Depiity

(Jollector ‘adjuding that the plot in suit formed part of Survey No. 676 dues

not at-all stand in the way of a civil Court goinginto the question of adwree '
possession.  Therefore I think the order of ihe lawer appeuate Court” was

right and the appeal must be dmmssed thh costs
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the dwners* of two Survey Numbers, and after the

Jurvoy Mumbers had been measured by he Revenue
authoruleh, it was found that the plot in dispute
nelonged to the Survey Number which helonged "to
the defendant. The plaintiff claimed that he had
negnirved a title to the plot in dispute by adverse posses- -
sion, and prayed therefore, thal possession might be
vestored to him. We came to the conclusion that the
order of the Deputy Collector adjudging that the plotin
dispute forined part of Survey No. 676, which belonged

" THearox, J.:—1I also think that the appeal must be disinissed with costs,
The words of sub-seetion (8), clause (1) of section 121 of the Land Revenuo
Code are not perfectly clear, and are not free from difficulty. They might be
coustrued a5 meaning that wheu the Collector has detennined the boundary
he has also determined all the rights of ownership. But I do not ihink thas
this is what they do mean, and I do not think it is what the words express,
when we remember that they appear in the Land Revenue Code. " The words
are these : * The settlement of a boundary shall be determinative of the rights

of the landholders on either side of the houndary fized in respect of the land
adjudged to appertain, or not to apper tain, to their respective hcjldmrrs v,

I thinls the righis that are finally determined by the hxmg of the boundaries
are those rights which flow frow thie - fact that the land is incorporated in a
purtic ular survey ‘number, and I do not think they mean more than this.

Land may be in one sarvey mmﬂver and yet may become by ad\ erse posses

sion the property of the owner of an adjoining survey pumber. That iy what
ig found to have happened in this particular case. I think the Land Reuenue
Code itself provides the very soundest reasons for taking this view. In giving
to the Revenne authorities power to fix the boundaries it says in scction 119
that ' the boundaries would be fixed by the Collector who shall be guided
by the Land Records, if they afford satisfactory evidence of the boundary
previously fixed, and, if not, by such othér evidence as he may be able to
procure.” It is qmto inconceivable to me that tliose words should have been
used had anything more been intended than that the Collector should fix
the boundary and so determine finally what land is to be incorporated in a
particular survey number. He is not to inquire into the righté of -ownership,
but is to inquire into the position of -the boundary, and nothing eclse. - That
being so, it is to my thinking quite impossible to suppose that the words of
sub-gection (b) gave to the Collector’s decision a finality as regards those rights
of ownership which are not dependent ‘on the circumstance whether the land
doas or d,oes not- form part of pa.mcular survey number.
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to the defendant, did not stand in the way of a eivil
Court goiug iunto the question of adverse poszsession,
The meaning of scetion 121 of the Lund Revenue Code
was considered, und we held that when the settlement
of a boundary wasg made by the Collector, it did no
more than establish where the boundary line lay, and
that the owners of the respective survey nnmbers
were entitled to theiy property according to the bound-
ary lines as fixed by the Collector. But we held that
it did not prevent one of the disputing parties {iling
a suit in a civil Court on the ground that he had
acquired a portion of his neighbour’s survey number
by adverse possession.  Therefore in my opinion both
Courts were wrong in coming fo the conclusion that
they huad no jurisdiction to hear the suit, and that they
ought to decide whether the plaint property was as a

matter of fact the property of the plaintilf or of the-

defendant acceording to the [acts proved in the case.
- They have jurisdiciion to decide those questions, aund
it depends on tie findings of fact whether the plaintiff
is entitled to succeed.

It was argued that the Secretary of Btate was a neces-
sary party to the suit, and that if he was not a party,
then the Court had no jurisdiction. But that point

vas never taken at the hearing, and no issuae was
raised. It may be, the Courts may hold that the
plaintiff before he can succeed must get the order of
the Revenue authorities set aside. But that again is
a guestion which is entirvely apart from the question of
jurisdiction. The appeal must be allowed, and the case
remanded to the trial Court to be heard on the merits.
The appellant to get costs in both appeal Courts. Costs
in the trial Court to be costs in the cause. ;

HEATON, J.:—1 concur. The judgments from whldi

we are hearing this appeal were delivered before our
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decision in Manak v, Narayen®. However our deci-
sion inthat case replly settles the point which arises here.

Tt is perfectly true that the decision of the Collector is

final as to the boundary line between two Survey Num-
bers. Nevertheless as we held in Manak v. Narayan®
one party or the other may by adverse possession
acquire a title to a portion of his neighbour’s Survey
Number. In my judgment in that case I discussed
pretty fully the reagsons which led me to that conclu~
sion, and I need.not repeat them. Itis argued that
clauge (2), which was in the year 1913 added to
section 121 of the Land Revenue Code makes a differ-
ence. 1 do not, however, think that it makes any
difference whatever to the reasoning, or to the deci-
sion, in Manak v. Neaiayan®. It merely enables
the Collector to evict summarily a landholder who is
wrongiully in possession of land which has been
adjudged by the settlement of a boundary, and no doubt
the Collector might after inquiry decide that he ought
to evict a person who had encroached upon his neigh-
bour’s Survey Number. But whether the Collector's
order would be legally correct or not would still remain
t0 be determined by a civil Court if a suit were brought.
The Courts below have based their ‘decision on the

-~ view that they had not any jurisdiction to .determine
- whether the plaintiff had or had not acquired a title

as against the defendant by adverse possession. That
is contrary to our previous decision, and I think is
wrong. 8o the decrees of the lower Courts mmust be

- set aside, and the case st be remanded to be tried
- according to law.

 Decree reversed.
and case remanded.

Jo Gl R.

M Tide pp. T1-72 note @ ante.



