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and consistently for what he deems to be his right.
There is nothing in the nature of negligence or care-
lessness on his part, and to deprive him of his property
by the application of a principle (or a rule as I prefer
to call it) relating to a purchaser for valne without
notice would to my mind be a very great injustice.

That is all T wish to say for myself in this case. I
concur in the orders proposed.

Decree accordingly.
J. G R.

APPELLATE CIVIL.

Before Sir Nm-man Macleod, Kt., Chicf Justice, anu
. Justice Heatan

DALUCHAND BALARAM MARWADI (or1giNaL PLAINTIFF), APPELLANT
. APPI xom KHEMA SASTE AND ANOTHER®.

Qivil. Procedure Code (Act V of 1908), Order II, Rule 2.—-D071:k7um Agricul-

turists’ Relicf Act (XVIL of 1879), Seclions 12 and 18-=Cause ”0)‘,
action—Splitting up of—Two mortqages—Suit on one mortgage—=Sale in

srecution. of decree free from any incumbrance—Sale proceeds appliet in
paying off . the mortgage in suit— Balance of sale proceeds—Second suit on
another mortgage— Attachment of balance of sale proceeds.

The defendant executed three mortgagesas part of the same transaction

over the same property. The mortgagee sued to ‘recover money due on Qné
of the mortgages only, under the provisions of the Dekkhan = Agriculturists’
Relief Act, 1879. He obtained a decree in execution of which the mortgaged
property was sold free from any incumbrances. The sale proceeds were
applied in paying off the decretal amount and there remained: a halance.

The mortgagee brought a second sult on the remaining two mortgages and’

prayed for a decree agninst the balance —

Held, that the mortgagee having omitted to sue on the remaining two
mortgages when he sued on the first mortgage bond, he:was barred, by
Order II, Rule 2, of the Civil Procedure Code coupléd with the provisions of
sections 12 and 13 of the Dokkhan Agriculturists’ Relief "Act, 1879 drom
asking the Court to passa decree on the twomortgage bonds ' 80 a8 to be
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able to execute that decree against the balince of the sale proccedi of tha;
property which was sold in executior of the first decree.

SecoxD appeal from the decision of P. E. Percival,
confirming the decree passed by D. L. Mehta, Subordi-
nate Judge at Baramati.

Suit on mortgage.

The husband of defendant No. 1 passed three mort-
gages in 1900 in favour of plaintiff for Rs. 99 each.
The consideration for the mortgages was the balance of
Rs. 274 due on previcus account and Rs. 23 paid in cash.

In 1911, the plaintiff sued on one of the mortgages
under the provisions of the Dekkhan Agriculturists’
Relief Act, 1879 and obtained a decree. "In execution of
the decree the mortgaged property wassold for Rs. 305 to
defendant No. 2, free of any incumbrances. Rs. 160-6-3
were pald out of it to meet the decretal amount.

In 1916, the plaintiff filed the ﬂrpﬂ.mﬂ‘ suit on ‘the
remaining two mortgages and attached the balance of
the sale proceeds.

The lower Couarts were of opinion that the second suit

“was barred under Order 11, Rule 2, of the Civil Procedure

Code read with sections 12 and 13 of the Dekkhan
Agriculturists’ Relief Act, 1879.

The plaintiff appealed to the High Couart.

V. B. Virlar, for the appellant.

No appearance for the cespondents.
Macrmop, C. J.:—The plainbiffl took thiree mortgage
bouds on the 6ih July 1900 for Rs. 99 over.the same

property from the 1st defendant, the consideration being

the balance of Rs. 274 due on the previous account, and
Rs. 28 paid in cash. He sued on one of the bonds in
1911 and obtained a decree thereon. He did mention

in his plaint that he held two other mortgages over the
,property, and that he would take separate steps on
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them. The property Was sold in execution of the
decrée on the one bond, but was not sold subject to the
other mortgage charges. It was sold free of any
incumbrances, and realised more than the amounnt due
on.the hond in that suit. The plaintiff has now filed
this suit on the remaining two mortgage bonds. He
cannot ask for sale of the mortgaged property. That
has already been sold free of the mortgages in the
previous suit. But he does ask for a decree for the
amount due on the remaining two mortzage bonds,
swhich he contends will be effective as regardsy thb
balance of the sale proceeds of the mortgaged property.
Both Courts have dismissed his’ suit on the ground
that it was barred by Order II, Rule 2, of the Civil Pro-
cedure Code, and sections 12 and 13 of the Dekkhan
Agriculturists” Relief Act. The case of Dhondu Rame-
chandra v. Bhikafi® was referred to. There a person
holding two differcnt mortgages on the same properiy
from the same persons snoed on the second mortgage
without imepleading the frst mor tgage, and obtained a
decree. He then sued on the first mortgage, and it was
held that the sscond suit was barred by reason of the
decree in the first suit on the subsequent mortgage as res
judicate under section 11, Hxplanation IV of the Civis
Procedure Code. Mr. Justice Hayward in his judgment
expressed an opinion that “if it had been found asa

matter of fact that the Pransactions were ' transac-

tions ¢ out of which the suit had arisen’, then they

would have constituted the samse cause of action, and
the subsequent suit would have Dbeen barred under

Order 11, Rule 2, by reason of the special provisions of
section 13 of the Dekkhan Agriculturists’ Rehef Act”.

Now there can be no doubt that these three mortﬂa,geg #

were really part of the same transaction, Whereby j

plaintiff got security for the balance due on the old
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account together with the fresh cash advance, and
when the first suit was filed, the Coart was bound to-
inquire into the history and merits of the case, from
the commencement of the transactions between the
parties and the persons (if any) through whom they
elaimed, out of which this snit had arizsen. The Court
which decreed the first suit, having notice of the two-
mortgages executed at the same time as the suit mort-
gage, should have inquired into the history of those
mortgages. Howeverit did not do so. But it is quite:
cleamthat this is exactly the case to which Mr. Justice
Hayward referred in his remarks which Ihave just
guoted, which in thut case may have been obifer. One:
can imagine that it might easily lead to fraud, and also-
to evasion of the objects of the Dekkhan Agriculturists’
Relief Act, if a party in the position of the plaintiff in
this snit could sue on one mortgage, leaving aside other-
mortgages of the same date, which together with the
first mortgage really made up one fransaction. He
could thusavoid an account being taken of the whole
transaction between the parties, and then at a fature
time file a snit on the remaining causes of action, which
as a matter of fact really made up onec entirve cause of
action. I think, then, that the plaintiff having omitted
to sue on these two morigage bonds when he sued on
the first mortgage bond, he cannot now ask the Court
to pass a decree on those two mortgage honds =0 as to-
be able to execute that decrec against the balance of the
sale proceeds of the property, swhich was sold in execu-~
tion of the first decree. He is barred, in my opinion,
under Order II, Rule 2 of the Civil Procedure Code,
coupled with the provisions of sections 12 and 13 of
the Dekkhan Agriculturisis’ Relief Act. The appeal,
therefore, I think, must be dismissed.

HEATOW J ~Tt is well understood now, and for many
years has been, that when a Gourt takes an account
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as provided by section 13 of the Dekkhan Agrienlturizis
Relief Act, it does not start the account with the
particular bond or mortgage deed, or whatever it may
be, which is pleaded as the bagis of the suit. The
account is taken of the transactions between the parties
to the suit, and if those transactions began at an
earlier date than a particular bond,whether a money
hond or a mortgage bond, and if the tranzactions led
up to that particular bond then the account is taken
from the earliest of the preceding transactions and is
continued right up to the date of the suit. That is now
too well understood to mneed further comment. We

have in this case an instance of conscious or un-

eonscious evasion of that principle of the Dekkhan
Agriculturists’ Relief Act.

The plaintiff was a mortgagee who had had before
these mortgages other transactions with the defendant.
A balance was made up apparently, or at any rate it
was asserted that there was a balance remaining pay-

able by the defendant to the plaintiff. The plaintiff

made a small further advance, and to secure the total
debt took three separate mortgage bonds from the same
mortgagor, in each case relating to the same property.
He brought a suit on one of the mortgage bonds and
obtained a decree. Whén that suit was brought, of
course accounts had to be taken under section 13 of the
Dekkhan Agriculturisis’ Relief Act, and ought to have
been taken in the way I have described. The account
conght to have gone back to the earlier transaction,

and ought to have arvived at the balance due when the

three mortgage deeds were made, and have proceeded
to embrace all the three mortgages. The account,
however, did nothing of the kind. It was limited to
the one mortgage deed on which the plaintiff then ‘sued’;

In so permitting the account to be taken, the plé,intiﬁ"
was in grievous error. For there is another matter
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which is perfectly well understood, and has been Ior
years, and which hasg repeatedly been pointed out; it
is that the Court often finds itself powerless to take
an account as contemplated by section 13 without the
conscientious assistance of the creditor; so it is the
duty of the creditor to furnish the Court with what he
asgerts to be a true statement of the account; and

~where a creditor does, as this ecreditor did, in

that earlier mortgage suit, deliberately refrain from
presenting a complete account, and limits the account

‘lie presents to one transaction, when it ought to have
embraced all, heis putting at nanght the intention of the

provisions of the Dakkhan Agriculturists’ Relief Act.
Applying then the words of Rule 2, Order II, of the
Civil Procedure Code to that particular condition of

affairs which arises under the Dekkhan Agriculturists’

Relief Act, we find that when a plaintiff brings a suit,

The is usually bound to sue for the total debt due under
all hils transactions with the creditor. There may be

exceptions, but that iy a general rule . where the

'Dekkhan Agrienlturistys’ Relief Act applies. There
corfeinly was no need to make any exception in this

ase. - Here, therefore, we have circumstances which
supply one of the simplest instances of the application
of Rule 2, Order I1, to the state of affairs contemplated
by the Dekkhan Agriculturists’ Relief Act.. The suit
shonld have included the whole of the claim. It did
not do so. Itincluded only a part of the claim, and a

“decree was obtained on. that basis, and the only thing

congistently with the law which we can do, is to
take it that the plaintiff relinquished the rest of his

claim. That being taken, this suit must of necessity

be dismissed, and I +think the appeal should be
dismissed.
Appeal dismissed.

R. R.



