
Before Sir LoMuhhai Shah, Kt., Acting Chief Justice, 
and Mr. Justice Kemp.

D A T T A T R A Y A  V IT H A L  G A R W A R E  (o iu g in a l A ppuo ant), A p p e lla k t  

JiiJy 23.- V. W A SU D EO  AN A N T G A R G A T E  and o th e rs  (o r ig in a l Opponenth);
-------------- E esposdknts''\

Civil Procedure Code {Act V of 190S), Order X L I, Rule. l l — Aiipeal—- 
Suvimary cUsmisml— Time for payment-fixed in decree— Extension of time...

, The sninrnary disnrissal of an appeal under Order XLI, Rule I I ,  C ivil 
l̂ r̂oceclure Code, 1908, caimot havo tUe effect of extending tlie time fixed fur 
payment nader tlie decree appealed from.

Second appeal against the decision of P. E, Percivnl, 
District Judge of Satara, confirming tlie decree passed 
'by y . V. Bai^at, Subordinate Judge at Karad.

Proceedings in execution.
Ob: l!s[o 7̂ember 17, lyl7, a decree was passed the 

District Court, Poona, under wliicli the^niortgagor- 
plaiiitdfT: was allowed to redeem, on payment of a 
certain sum witMn six months, and in the event o f  
liis failure to pay he was to be debarred from redeem
ing. That time expired on May 27, 1918.

Meanwhile on March 12, 1918, the mortgagor
preferred a second appeal to the Pligli Court from the 
Distiict Court’sdecree but it was dismissed under 
Order XLI, Rule 11, on July 9, 1918.

On October 3, 1918, the decree was made absolute on 
the application of the mortgagee, after notice to t'lie 
mortgagor.

On October 23, 1918, the mortgagor tendered the 
money payable under the decree of November 27, 1917 
and made an application for execution of the decree 
claiming i!edemption and also prayed for extension 
of time under Order X X X IV , Rule 8.
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The Subordinate Judge rejected the application 1023. 
liokling that the peri'od of six months could not he ^. I Sa TTA'I’KAYA

^counted from the date of dismissal of second appeal Vitilu, 
a lit  was dismissed under Order XLI, Eiile 11 aiivl that 
an extension of time Hinder Rule 8 of Order X X X IV  Anast. 
could not be granted as that rule was applicable only 
before passing the final decree and not after.

Od appeal, the District Judge confirmed the order.
The mortgagor applied to the High Court.
Y. N, NadlmryiLfov K. H. KelkaryioY tlie appellant.
M. V. Bliat, for respondent Xo* I,
Shah, Ag. C. J. :—In this case tlie few material facts 

are thcvse. A decree "was x âssed by the lower appellate 
Court on the 27th November 1917 under which the 
mortgagor was to pay a certain sum. within six mo.ntlis, 
and in the e^ent of hi>s failure to pay lie xvas tobe  
debarred from redeeming. That time expired on the 
27tli i\fay 1918. In the meanwhile the mortgagor 
preferred a ; second appeal to this Court from that 
decree on the I2th Marcli 1918, which was dismissed 
under Order XLI, Rule 11, on the 9th July 1918. Oa 
the application of the mortgagee the decree was mado 
absolute on the 3rd October I9I 85 after notice to the 
mortgagor. The mortgagor tendered the money 
]3ayable under the decree x>asscd on the 27tli November 
1917 in Court on the 23rd October 1918, and made an 
application for execution of the decree claiming 
redemption. But his ax)plication was rejected, and hifi 
further prayer for extension of time under 
Order X X X IY , Rule 8, also w’as disallowed.

From tliis order of the Subordinate Judge rej-ecting 
his application lie appealed to, the District Court, and 
the learned District Judge of Satara. divsmissed hi& 
appeal with costs, accepting the view taken by the 
Court of first instance on both the points.
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■ 192B. Fl’orii that clecree tlie applicant lias appealed to tliis 
Court-, and it is urged by way of preliniinary objection 
that tlie appeal, so far as it relates to the prayer i(y>- 
extension of time under Order X X X IY , Rule 8, is not 
competent because the order refusing to extend 
t.ime is appealable as an order under Order XLIII, 
Rule 1 (o), and that no further appeal is allowed from 
an order made in appeal. Section 104, sub-section (2') 
of the Civil Puocedure Code, is clear on the point. 
The preliminary objecfcion seems to be good so far. ■

Buf< the real point that the aj^pellant urges in support 
of his appeal is that the time for payment; must be 
■taken to run from the date on which his appeal was 
ciismissed by this Court. So far as that contention is 
concerned hLs application wa>s an ordinary application 
for exeeution of the decree, and the second appeal 
would be competent. We have, therefore, heai’d the 
learned pleader in support of the appeal on this point.

The Questioii that has been argued is whether, the 
■effect of the dismissal o f , the appeal preferred to this 
Court under Order XLI, Rule 11 is to eStencl the time’ 
fixed under the decree of the lower appellate Court 
which was passed on the 27th November 1917. It is 
clear that the tender of the money under the decree on 
the 23rd October 1918 Avould be In time if the time is 
•calouiated from the date ot the summary dismissal of 
the appeal by this Court.

:No authority has been cited in support of the pro- ; 
position thafc the time fixed under a decree appealed 
froiE';is ,: ex̂ ^̂  dismissal. There are
decisions to the eUect that where the appeal is admitted 
;and:heard on the merits, and where ultimately the 
decree appealed froih is confirmed, it has the effect ;of 
c^xteading the time fixed under the decree thus coU’- 
■iinned in appeal, and in such a case the time would 
run fcom the date of the decree confirming it. It w ill
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be enoiigii to refer to the decision of tliis Ooiirt in 
: Sattvafi Balafirav y . Saltlicirlal Atmarcimsfiei^h 
Several decisions have been referred to in tlie jiidg- 

of the learned Chief Justice in that case, iTGt 
there is not a single one in which the summary dis
missal of an appeal is held to liave the effect which the 
appellant in this case contends for. The decision in 
Bhola Nath Blmttacharjee v. Kanfi Chundra BluUki- 
('liarjeeF  ̂ is against the contention of the appeliant 
and the observations in Bapu v. also go to
show that the dismissal of an appeal nnder Order XLI, 
3̂ ,̂nle 11 cannot have the effect of extending the time as 
argaed on behalf- of the appellant. Bpeaking witli 
reference to the dismissal nnder section 551 of the 
Civil Procedure Code of 1882, Farran G. J. observes 
(p. 551):—

‘ ‘ Tke change of. langiuvgei made in 18^8 ill that section by the Jjegitiia- : 
ture shows, we think, that it was intended that there shoiilJ he a difi:ereiiof;> 
between the regults of a dismissal under it aud of a eoniirmation under 
section 577 ; as, indeed, we think, theremust be, DismisBing an appeal î ~ 
we thiuk, refusing to entertain it as in the case of an appeal disroiased as 
being time-barred. Adhere an appeal is dismissed nnder section 551, thfre- 
is no decree of the High Court which Ciin be executed, and the reasoning in 
the cases to which we have- been rei’erred does not apply.”

The rule as to the extension of time has been, held to 
apply where the decree niider which the time is fixed 
is confirmed in  appeal. Where i t  is dismissed nnder 
Order XIjI, Rule 11, the decree appealed from cannot 
betaken to have been confirmed under Kiile 32, The 
dismissal of the appeal leaves that decree nntoiiched.

W e niiist, therefore, confirm the decree of the lower 
appellate Conrt and dismiss the appeal with costs.

: {D em e confirm ned.
J. G, E .
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