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APPELLATE CIVIL.

Before Sir LaUubhai Shalh Actina Chief Juetke, and Mr. Jusiiee Kemp,

192B. H A R IB H A I  G U L A B  (o]iiginat> PiiAiNTiPF),
L A L L IJ  AND OTeERS (OfilGINAL DsirjSKDANTS), R ksFONDKK'TS®.

Hindu law— Succession— Renersior/Gr— Uncle and mphavi—  Undo swcPikiê  
neplip.w— FropminU-ii.

TliBi'ule vmcler tlie Vyavahara Mayiikha that a brothep’s Him tak&a eqtiallj 
with the brotljer wlien the inberitaricc to anotlici' deceased brother opeufr 
carraot he extended by iUKiloj.̂ y to the ct»ie of diatftnt Biipindas, the only test 
there being the iest of propinquity.

FFeM, thoret’ore, that under the Vyavahava Mayuklna ;s, nephew would not be 
entitled to succeed f;qualJy with his uncle as rever.siofj^ry heir, the niicle belfsg- 
nearer.

'riEST appeal agaiiisi} fclie decision of I). D. Cooper ,̂ 
First Class Subordinate Judge at Broacli.

Suit to recover possession of properfcy.
The p r o p e r t ie s ,d is p u t e  wliicli were sitiiated at; 

Bholav, District Broaoli, originally belmiged to onê : 
Varadlibhai, The pedigree of his. family waa as: 
follows '

Vailabii.,

Kponvavji ivallan

Dayal; Varadbhat

LaHn Gnlab

iiaribliai (Plaintiff)

- In 1864 Yaradhbliai niade liis will. The defeiidanfeft- 
Matliiir Lallii and others were in possesaioii ofthe 
property iinder the will. 'Varadbliai died leaving bim 
sarviving his widow Sakbal who died in 1900.

.1) illod aK-iiitas u. rovor- 
;sio2la^y iei3^ of Varadbhai to recovej’ possession of tho

* rirst Appeal No. 1& of :if)22.



VOL. X L V II.] BOMBAY SBSIES, 941

property Ironi otlier defendants, b’l t tlie stiifi' was 
dismissed. On December 13. 1919, Haribliai fiiecl tlie 
pi'esent suit to recover possession of tbe property from 
tiî > \lefeiidaiits, alleging that under the Vyavaham 
Maynkha, he was entitled to succeed to the property 
eqnaliy , with his iincle Lallii.

The .Subordinate Judge hehl that Lallu being 
nearer in descent than the plaintifi; was the heir to the 
property left by Yaradhbhai and dismissed the plaint
iff's suit. ■

The plaintiff appealed î o the High Court.
a . jSr, Thakor, with M. J, Thakor, tov the appellant, 

for the respondents.
Shah, Aa. C. J. s—The only qnestion iirgiied in .this 

appeal is that Haribhai, the plaintiff, would take 
e q u a l l y  with his uncle Lalln as reYersionary heir to the 
deceased Varadhbhat who was the first cousin of Lallii’s 
father. TB.e .relationship .of the parties is given at 
page 3 of the print in the ]udg :^nt of the lower Gourt,.; 
and accordi.ng: to the relatio.nship it is ;clear that Lallu 
is nearer by one, degree to Varadhbhai, Haribhai being” 
the son of Lallu’s brother Ciulab who was dead at the . 
date the inheritance opened.

It is urged on behalf of the plainti.ftV, who raised th,is 
contention in  the lower Oourfc without success, that, 
as, aGoording to the rule under the Vyavahara- Mayukha, ■ 
a brother’s son takes YxTith tl ê brother when the inherit
ance to another' deceased brother opensV b y .' the' same'

■ analogy;in'the case of distant Sapindas dhe; same  ̂ -rule: 
shoBld be'Vadopted. ■ It is-a Gontentioh:, which ' is' 
supported by , any authority..' It seems; ■ tous-'to ;' ho- 
:entirely QppGsed;to, the whole ;Bche.rae,̂  ̂o rules of 
inheritance. It is enough to refer to the pasaag’o iji 
the Yyavahara Mayukha itself at page 8  ̂in Mandlik’s 
Hindu Law, where itis stated: “ All the Bapindasaoji the

HAIilEaAl
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IiALLTJ,

Sa,inanodakaft follow in the order of propinquity” ; and 
after the specilied lieii’S when we come to the agnates.' 
tlie only test is the test of propii-iquity. Applying that  ̂
rule, it is clear that.Lalla would be a nearer heir ‘'̂ than 
I'iaribliai, and Avordd'exclnde him. Tills contention is so 
opposed to the plain meaning of. the Yyavahara Mayn- 
'iclia that we are not sui’prised that learned connBel for 
til 0 .appellant has not been able to rely upon anything 
T)etter tlian the analogy ol: brother and brother’s son 
ill support of this proposition. A  case like the present 
:b-! not of uncommon occurrenco, and if the analogy had 
ever been extended in tliis Presidency in the Districts 
governed by the Yyavaliara Mayukha, there would be 
Bome decision in/ faYour of such a proposition. But 
the absence of BMch a decision indicates that the con- 
t^entiori is not aorind. W e, therefore, confin'ii the 
decree of tlie lov\’'er Coart a,ntl dismiss tlie appeal with 
.costs. ■

]')e(‘r('!e coaflrmed. 
j .  a . It. :

€!R[m:im a i . r e v i s i o n .

Sri' L(ilf,iibh^'Sliah, Aeivng Chief Justice, and Mr. JuniU'e Goyajea.

EMPEIfOR r. KEMCHAND NATHA*.
B om h a y P i'itn ary Eductxtion ( l y is tr ic iM tu d c lp a li t i c s )  A c t  (B iim h u y  A*:t I  of I: 

lO lS ) ,  sections 7, S, 0, 1 0'\ — Si'Jion] C onnnittee— A tim d a n cc  ord ei—Dis- 
: ohedienoe of the ord er— P'rcmiciitian.

■ Criuiinal Applittatlou fo r  R ev ision  N o. 98  (:if 1023,

+ The Bectioiia ruii as Mlovvs ;—

7. Whtm^a iibtificatiini uiidei' scdiou 3 is in force iu any nitmieipal 
ili^fiict/ liie pareiU .of aveiy child t(j wliioli such nolilication appJic-js shall, in 
tlu-: ahsonce uf a reasonable cxeusG aa hereinafter provided, and ill such parent 
tuid cliild oitlinarily reside in such miiiucipal district, cause'such fliild to attend 
a recog îised primary,Bchool in such di.striet.


