
W il k in so n
V.

support my views by tliese oljservations. Indeed, as I 1933*
liaye said, the Mstory of tlie legislation attracted m y  
attention after my Judgment was written. But tlie 
pointi is not without interest and this contemporaneous Wilkinsdi?.
exposition of what was then believed tolbe the law, is 
not without value in considering the intention of the 
Legislature.

I now come to the facts of this case. [H is Lordship 
discussed facts.]

I must hold that adultery is proved.

Held by a majority 5—

That the District Court of Poona had no jurisdiction 
to pass a decree'for dissolution of marriage.

That adultery of the respondent No. 1 with respond­
ent No. 2 was proved.

Decree for judicial separation.

The DistFict Court to determine question of alimony  
and the custody of the children.

The petitlonei;to pay the costs of respondent No. 1 
and to recover such costs and his own from respond­
ent No. 2.

Order c(ccoTdingly.
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1923. Tlie applicant and the tlireo opponents lived at Surat. They went to a
•— — •— — village in the Baroila State, wliere one of the opponents charged the applicant

Ram- before the Baroda Polieo with ci'iminal bi'each of trust. The applicant was tried
BHABATHI, Vyara Court, where thetliree opponents' deposed on hcLalf of the.''p/osecu-

tion. They were, however, disbelieved and the applicant was acquitted. The 
applicant applied for and obtained sanction from the Vyara Court to prosecute 
the'opponents for giving false information to the Vyara Police, and for 
making a false charge and giving false,evidence against him in the Vyara 
Coni’L He also obtained a certilieato fvorn the Resident at Baroda under 
section 188 of the Criminal Procedure Code. The apphcant then instituted 
pi-oceedings in the Court of the City Magistrate at Sm-at charging the 
opponents with offences punishahle under sections 182, 193 and 211 of the , 
Indian Penal Code ;—

Held, that the consplaint could not be entertained by the City Magistrate 
at Surat, inasmuch as the acts charged against the ojqjonents, having been 
cornnnitted in relation to Courts and authorities outside British India, did noi; 
constitute oifences under the Indian Penal Code.

T hese were api^licafcions in revision against orders 
passed by M. B. Lalaji, Oity Magistrate of Surat.

The applicant and tlie three opponents^ resided at 
Sarat. They went to attend a fair at Unai (in the 
Baroda State)., The applicant sat there on the banks of 
the river begging for alms. The opi5'onents entrusted 
their clothes to him and "went to bathe in the river. On 
their return they charged him with misappropriating 
a waist-coat containing valuables. One of them in- 
formed the Police Constable at Vyara (in Baroda 
Territory) charging the applicant with criminal breach 
of trust in respect of the waist-coat. The applicant was 
placed for trial before the Magistrate at Vyara, when 
all the oj3ponents deposed against him. They were 
disbelieved, however, by the Magistrate, who acquitted 
the applicant. The latter subsequently applied to the 
Magistreite for sanction to prosecute the opponents for 
giving false information to the Vyara police, and for 
preferring a false charge and giving false evidence 
before the Vyara Magistrate. The sanction being 
granted, the applicant then applied to the Resident at
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fiaroda for a certificate iinde.r section 188 of the ; 1923.

CrimirLal Procedure Code. Tlie certificate was issued 
on-December 30, 1922, bhaeathi.

On December 21, 1922, tlie applicant instituted 
proceedings against tbe opponents in tlie conrt of tlie 
City Magistrate at Surat, charging tliem with offences 
punishable under sections 182, 193 and 211 of the 
Indian Penal Code. The Magistrate returned the 

. comi3laint on December 22, sa3dng : “ Return, to the 
complainant for presenting the complaint before the 
proper Magistrate, as the ofi^ence has been committed 
completely within Barocla State limits : section 201,
Criminal Procedure Code

The applicant applied to the Sessions Judge at Surat; 
but the learned Judge declined to interfere on the 
ground that he had iio jurisdiction to revise an order
returning the comx)lt^i^^-

The applicant apiDlied to the High Court.

M, B. Dave, for the applicant.
'Ratanlal RaficJihocldasioY H. V. Divatia, for the 

three opponents.

S. S. PatJiar, Government Pleader, for the Crown.

Sh ah , J.:—The applicant, who is the originarcomplain- 
ant, filed information in the Court of the City Magistrate 
of Surat agaJnst the opponent in each of these three 
applications charging him with offences punishable 
under sections 182, 193 and 211, Indian Penal Code, or 
some of them. The acts complained of, viz., the giving  
of false information to a public servant, the giving of 
false evidence and falsely charging the complainant with 
an offence, were all committed at Yyara, in the Baroda 
territory and before a public servant or the Court of 

‘ the Baroda state at Yyara. The complainant and the 
accused in these cases are native Indian subjects of 
His Majesty. They had gone from Surat to a place of

. , ILR 11— 9
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1923. pilgrimage called Unai in  tlie Baroda terr itory  in con-

E am -
iiectioii with tlie annual fair held tliere in April 1921.

BHARATHi, The acciised Nagindas is said to have entrusted’ ,his 
In re. . clothes with certain articles including cash to the com­

plainant tliere. The said accused prosecuted the com­
plainant in the Yyara Court of the Baroda State on a 
charge of criminal breach of trust punishable under 
the Penal Code of the Baroda State in connection with  
the said entrustment, and the accused in the two com­
panion cases gave evidence against the complainant; 
but the complainant was acquitted. I t  is in connection 
with these proceedings that these accused persons are 
said to have "given false information and false evidence 
and to have made a false charge in the Court of that State.

The complainant is stated to have obtained the sanc­
tion of that Court as required by the rules of procedure 
in that State for prosecuting these accused persons in 
respect of the offences as constituted by the' said acts 
punishable under the Baroda law. The parties are 
Indian subjects of His Majesty and ordinarily live in 
British India. The complainant seeks to prosecute the 
accused in British India in respect of the acts com­
mitted outside British India. Though at the date of 
complaints the necessary certificate of the Political 
Agent under section 188, Oriminal Procedure Code, was 
not obtained, the complainant has subsequently obtain­
ed it. The learned Magistrate made the following 
order on December 22, 1922 :—

“ Return to the coiuplaiiiLint for presenting tlio complaint before the proper 
Magistrate, aa tlie offenco) lias beea coiuniitted completely within Baroda State 
iiimts : section 201, Griininal ProcecUire Oode."

It does not appear whether the learned Magis­
trate made this order simply because no certificate 
under section 188, Oriminal Procedure Code, was* 
produced or because no otrences punishable under 
the Indian Penal Code were disclosed. W e  are now



informed by the Goveriinieiit Pleader tliat tlie order was 1923, 
made as no certificate under section 188, Criminal Pro- ~
c8d^^re^Oode, was produced at the time. The complain- bhabithi,
ant applied to the Sessions Oonrfc for a revision of this 
order. By this time he had obtained the necessary 
certificate under section 188. The Sessions Judge was 
of 0|>inion that in view of the certificate under sec­
tion 188, the complaints could be proceeded with but he 
declined to interfere as he thought that he had no 
jurisdiction to revise an order under section 201,
Criminal Procedure Oode. Accordingly he dismissed 
the applications. The complainant has now applied to 
this Court to have the order of the Magistrate returning 
the complaint set aside and for a direction that the 
complaint as originally filed be proceeded with. If the 
only difficulty in the way of the applicant was the 
absence of the certificate under section 188, Criminal 
Procedure C%de, at the date of the complaints we should 
allow these applications as the certificate has been 
obtained subsequently. But there is a fundamental 
difiiculty in his v;^ay.

On the facts as alleged in the complaints the question 
is whether any offence punishable under the Indiah 
Penal Code is disclosed. If no such offence is dis­
closed, it is obvious that we cannot properly direct the 
comjplaints to be proceeded with. This question was 
not raised in the lower Courts and does not appear to 
have been considered by them. A s it arises, however, 
on the allegations in the complaint we cannot ignore 
it. W e  considered it desirable to ask the Government 
Pleader to appear and we have now heard full argu­
ments on behalf of the Crown, the complainant and the 
accused on the interesting question whether the acts 
alleged to have been committed by the accused at 
Yyara are punishable under the Indian Penal Code. I 
am of opinion that these acts do not constitute any 
otence punishable under the Indian Penal Code,
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1923. SectiQii 4 of tlie Indian Penal Code is relied upon as 
sliowing that the provisions of the Code apply to any 

BHAiiATiri, offience committed by any Native Indian Siibject ̂ oi Hi&
re. Majesty witliout and beyond British India and that

the word ' offence’ includes every act committed outside 
British India which if committed in British India 
wonld be punishable nnder the Code. This section 
provides that any Indian subject of His Majesty is 
liable to be punished for an offence punishable under 
the Code committed outside British India and that the 
‘ olTence ’ includes any act committed outside British 
India which would be punishable under the Code if 
committed in British India. It gives certain extra- 
territorlaljurisdiction in respeot of acts committed out­
side British India by certain classes of persons including' 
the Indian subjects of H is M ajesty: but it does not 
affect the nature of the act. The act alleged must 
amount to an offence punishable under the Code. 
There is no provision in the Code which coi|.stttutes it 
an offence to lodge a false complaint in a foreign Courfi 
or to give false evidence before such 'Court where'the  
oath is not administered under the provisions of law 
in force in British India, but under the law of that 
State in relation to proceedings before that Court. A ll  
the acts attributed to the accused are said to have beeu 
done either before the Police Officer or the Court at 
Yyara with reference to proceedings which were held 
according to the law of the Baroda Btate. For instance^ 
in this case, no offence under section 182, ludian Penal 
Code, can be made out as it is not suggested that false 
jnforination was given to a ‘ public servant’ as defined 
by the Indian Penal Code, quite apart from the consider* 
ation that it was given without and beyond British ; 
India. As regards the offence under section 1̂ 3̂r 
Indian Penal Code, it is not suggested that the accused 
were, legally bound by oath, i.e., oath administered
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niicler the provisions of law In force in Brifeisli India 
or by any exi>ress provisloa of law, i.e., law in force in 
Britisli Incli/i, to state tlie truth before tlie T^^ara BHABATiir, 
Ooinit. The provisions of the Indian Oaths Act cannot 
apply to the statements in question. W e  have con­
sidered the provisions of sections 1, 4, 5 and 14 of the 
Indian Oaths Act as beamig on this qnestion. Thongli 
the Act extends to t-lie territories of Kative Princes 
and States in alliance witii His Majesty so far as 
regards the subjects of H is Majesty, the Vyara Court 
cannot be treated as a Gonrt within the ineaning of 
sections 4 and 14 o! the Act, in relation to proceedings 
wliicli were held before that Conrt entirely nnder the 
law of that State, and which had nothing to do with any 
proceedings in British India or under tlie law in force 
in British India. The oaths were administered to the 
accused persons as witnesses by the Yyara Court under 
the law obtaining in the Baroda territory. W h ile  , 
perjury before that Court by an Indian subject of His 
Majesty would be as objectionable as perjury before- a 
Court in British Indiaj it is not punishable under sec­
tion 193 of the Indian Penal Code, when it is comniitted 
in a foreign Court in relation to entirely foreign 
proceedings.

A s to the charge under section 211/ Indian Benab :
Code, the accused ISfagindas is said to have instituted w 
criminal proceedings at Yyara against the complainant 
and to have falsely charged him before the Yyara 
Court. The criminal proceedings and false charges 
contemplated by section 211 must mean proceedings 
instituted and charges made ..according to the provi­
sions of criminal law in force in British India. The 
section occurs in a Chapter relating to offences against 
public justice which under the Indian Penal Code 
must mean public justice in British India unless it is 
expressly otherwise provided, .
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1923. In tlie course of tlxe argument ifc was conceded that ifc
would 1)6 difficult to make out any offence punishable 
under sections 182 and 193 : but it is contended that 

In re. the expressions “ institutes any criminal proceeding's ” 
and “ M sely  charges” in section 211 are general, and 
should be interpreted as including criminal proceedings 
and false charges before a foreign Oourt like the Tyara 
Court. No authority is cited in support of this proiDo- 
sition : and on general rules of constriiction it seems to 
us that the criminal proceedings and false charge within 
the meaning oi: section 211 must mean proceedings and 
charge in British India, where the Indian Penal Code is 
in force, though it is conceivable that a person may be 
able to institute such proceedings or make such a 
charge while he is actually in foreign terri tory. The 
criminal proceedings taken and the false charge made 
before the Vyara Oourt are not within the scope of the 
section.

r-'. ■ ■ ■ ■

W e have not overlooked the fact that the complain­
ant also is an Indian subject of His Majesty, and that 
the offence of criminal breach of trust cliai'ged against 
him before the Yyara Court would be an offence 
punishable under the Indian Penal Code in  virtue of 
the iJiovisions of section 4 of the Code. But that fact 
does not alter the nature of the proceedings before the 
Yyara Court nor does it affect in any way the nature 
of the acts alleged against the accused in the present 
X:)roceedings.

No other proAdsion of law has beeii referred to as 
justifying these proceedings before a Magistrate in 
British India on the allegations in the complaint.

W e cannot, th these complaints to be
fuTther proceeded with.

W e  discharge the rules.
Rules discharged.

E . E .
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