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the questions which have avisen decided by the Courts
below. There the costs were allowed out of the estate.
As regards the present appeal, their Lordships think
that justice will be done if the appellant has no costs
and the 10th and 11th respondents who contested the
appeal have their costs, as between pavty and party,
out of the estate. The trustees do not appear sepavately

.on theappeal., They will be entitled to have veim-

bursed to them any expenses to which they have been
put by it.

Solicitors for appellant : Messvs. 7. L. Wilson & Co.

Solicitors for vespondents Nos. 10 and 11 : Messrs.
Lattey & Hart.,

Solicitors for respondents Nos. 5 to 9: Messrs:
Sandersons § Ow Digquams. :
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MADHAVRAO WAMAN . SAUNDALGEKAR Axp orunrs, DEFENDANTS

», BAGHUNATH VENKATESH DISHPANDI AND OTHERS, PLAINTIFFS.
[On Appeal from the High Couwrt at Bombay.]

Waiar lands—Claim to permanent tenancy— Limitation—ddverse possession
~Statutory restriction on aliewation—2DBaow. dct TIT of 1874, ger. 5.
Persons who and whose predecessors in title have claimed to he, and were,

tenarts of service watan lands cannot acyuire title to a permanent tenancy

of the lands by adverse possession as against the watandavs from whom they
hold.

Radhubal v. Anantray Bhageant Deshpande (1885) 9 Dom. 198, - distin-
guished and gommented npon. ‘

Having regard to the proliibition, inposed in the interest of the State by

Bom. Act IIT of 1874, section 5, against alienation by a watandar,

? Presznt:—Tord Snmner, Lord Phillimore, Sir John Bdge and My, Amecr

Ali,
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Quaere, whether even a stranger c]aiming.under an absolute assignment
from o watandar can acquive by adverse possession title against the grantor's
suceessor ; also, whetler, upon a contention that title has been so acquired,
the Secretary of State for India in Council is not a necessary party.

Judgment of the High Court affirmed.

APPEAL (No. 89 of 1922) from a judgment and decree
of the High Court (June 17, 1918) reversing a decree of
the Subordinate Judge of Belgaum.

The suit was brought by the first three vespondents
againgt the appellants for rentand to recover possession

of certain land between 16 and 17 acres in extent, being

service watan land of the respondents’ family. The
~appellants’ claim was that they had acquired a right to
be perpetual tenants of the land by adverse possession.

The facts appear from the judgment of the Judicial
Committee.

The trial Judge dismissed the suit, so far as possession
was claimed, but upon appeal to the High Court that
part of the decree was set aside, and a decree made in
favour of the plaintiffs for possession and mesne
profits. *

1923 June 8, 11—S8ir George Lowndes K. C. and
Kenworthy Brown, for the appellants :—Neither the
agreement of 1872 nor the award of 1894 affected the
adverse character of the appellants’ possession under
their claim of a permanent tenancy; their title was
complete under section 28 of the Indian Limitation Act
and the suit was barred. - Reference was made to
Trimbak Ramchandra v. Shekh Gulam Ztlamm and
Ram Chunder Singh v. Madho Kumamm |

K. B. Raikes, for respondents Nos 1, 9 and 3 --—The
claim was not barred by adverse possession. The appel-

lants’ position was analogous to that of the 'holder of

a permanent lease from the mahant of a math; upon
@ (1909) 34 Bom. 829. @ (1885) 12'Cal. 484 at pp. 493, 494 ;
‘ L.R.12 1. A. 188 at pp. 196, 107.
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~payment of rent to each successor of the grantor there

was a continuance of the tenancy for that'successor’s
life: Vidya Varuthi Thirtha v. Balusami Ayyar®,
The decision in Trimbalk - Bamchandra v. Shelch
Gulam Zilani® was based upon a misunderstanding of
Radhabai v. Anantrav Bhagvant Deshpande®, The

- tenants were entitled to possession, and no suit would

lie to set aside their assertion of permanent rights :
Rajah Nilmony Singh v. Kally Churn Bccttacliam’ee“").
Sir George Lowndes K. C., in reply.

July 10.—The judgment of their Lordships was
delivered by “

Se Jory EpGE:—~The suit in which this appeal
has arisen was brooght on 22nd October, 1914, in the
Court of the First Class Sabordinate Judge of Belgaum
by watandars for the ejectiment of the defendants from
service watan lands in Mauza Bhivashi in Taluka
Chikodi in the District of Belgaum, and for mesne
1)1'0ﬁ.ts. The defendants are not watandars, nor is any
one of them a watandar, of the watan. The defend-
ants Nos. 1 to 4 in their written statement allege that
they, from before 1853, acquired adversely to the family
of the plaintiffs a right to the possession of the landsin
question as permanent tenants, and enjoyed that right
for more than twelve years before suitin the lifetime of
the father of the plaintiffs, and that  the cause of action
arose in the year 1865, when the plaintiffs’ grandfather
died ”. The title, if any, of the other defendants
{epends on the title of the defendants Nos. 1 to 4.

The facts of the case will be briefly stated presently,
but in order to see whether under those facts the
defence of adverse possession is maintainable, it is
necessary to bear in mind what the law as to the

(@ (1921) 44 Mad. 831 at p. 855; (3 (1885) 9 Bom. 198.
L. R, 48 T. A. 302 at p. 307.
@ (1909) 34 Bom. 329. W 874 L. B2 1. A. 83,
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alienation by a watandar of his service watan lands
wag, in 1858, and has been down to the institution of
this suit.

Regulation X VT of 1827 was passed by the Governor
of Bombay in Council on the 1st January, 1827. Befora
that Regulation was passed a watandar could, appe
rently without the sanction of the Government, assig:
or mortgage his service watan lands and could gran
toany one a permanent lease of them, but the effect of
sections 19 and 20 of that Regunlation wasto prohibit, in
the interests ol the State, all such watandars from
alienating in any way the service watan lands which
they held as watandars. Sections 19° and 20 of that
Regulation applied to the lands in suit. Sections 19
and 20 of that Regulation continued in force until they
were vepealed by Bombay Act ITI of 1874, but the
repeal of those sections by Act III of 1874 did not make
valid any alienation of gervice watan lands which had
been prohibited by Regulation X VI of 1827 (Padapa v.
Swamirao®). Section b of Bombay Act I1L of 1874 now
applies to the luls in question, '

That sectioun is as follows :

* No watandar shall, without the sanction of Government. scll, mert-
guze, or otherwise alienate or assign any watan or part thcrudﬁ or interest
thevein to any person not a watanday of the same waton.”

That section of Bombay Act ITIof 1874 was: passed as

was section 20 of Regulation” X V1 of 1827, in the
interests of the State and notin the interests of the watan-
dars only.  The granting by a Wa,tandw of a. rwht of
permanent tenancy in lands - of his Watan would
undoubtedly boe an allenation within' the memmg of

section 20 of Reﬂulatlon XVIof 1827 .

The facts of the case may be bmeﬂ y stated as follows .
‘The lands in suit are service Wat'm lands, and. Were in

D (1900) 24 Bom 556 abp 561, L. R 27 1. 'A. 85, 90
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the possession of Appaji, who was the grandfather of
the defendants Nos. 1 and 2 and the uncle of the
defendants Nos. 3and 4. In 1853, Appaji held those
lands and other service watan lands of the watan ag a
tenant of Venkatrao, the watandar, at a yearly rent of
Rs. 42, Venkatrao was the grandfather of the plaintiffs,
Some of these lands which Appaji held as a yearly
tenant were, in or before 1853, taken by the Govern-
ment for the purpose of making a public road, and
consequently Appail and Venkatrao agreed to readjust
the rent by reducing it to Rs. 36 a year. That agree-
ment was embodied in a document which was signed
by Venkatrac on-the 15th March, 1853. That document,
as translated, is as follows:—

“ Sl

Tu the service of Rajaghwiya Virajit Bajmanya Rajashil Appajipant Appa
Baundalgekar residing ot Nipani.

‘ ~©

Pralound salutations of profege Venkatrao Narayan Deshpande, Prant Kagal.
Bpecial representation is as follows.  Furlher.  Owr Deshpandki land measur-
ing 15 bighas, situate in Manze Bhivshi, Prant aforesaid, stands in the name
of Ti. Rajeshri Dajipant Baba, and I am the owner of “the same.  So from
before the ssid land has been given you for cultivation for a fixed rout of
s, 42 forty-two in Panali coin and at tho time of survey a road is shown' in
the said land and init some land was covered by the road. -Thercfore Ils. 6
(5ix) out of the said amount of rent are remitted to you and that the said land
is given you for enltivation by fixing a rent of Rs. 86 thicty-six in Panali
coin per year, Sofrom the Fasli year 1262 (1852-1853) yon should pay
every year thirby-six rnpees the amount of said vent by four fnstaliments, and
you should cultivate the land permanently.  In the interval we shall never
interfere with the land (that is) with you.  After you, your heirs alto should
pay the amount of vent according to the said agrecment aud permanently
enjoy the land,  We are entitled to reccive the ammmt of vent of the land and
we are not at all enditled to take away tho lad from you and you should not
give it up.  Neither we nor our heivs will put forth any ohstractions to act
according to the agreemeni. The agreement s duly given in writing as

“above. Date15th March, 1853 being Suwr year 1253, Fasli year 1269,

May you be gracious. This is the request.
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Written by Abaji Nillkant Kalkarni, " VYenkatrao Narayamrio Deshpande,
Mauze Shirgopi, _ Sadal.
ATTESTATIONS.
1 Keshawa Vithal Matnalkar, residing 1 Narhar Yeshwant Daliwadkar,
at Nipani, my own handwriting. my own handwriting.”

That document was registered, and in accordance with
it, Appaji paid the yearly rent of Rs. 36 to Venkatrao
until Venkatrao died in 1864 or 1865.

Venkatrao was succeeded as watandar by his son,

Ramchandra, who was the father of the plaintiffs.
After Venkatrao had died, one Gundo, in 1869, brought

a suit against Venkatrao's widow, to recover a debt:

which had been due to him by Venkatrao, and obtained
against her a decree. In execution of that decree
Gundo caused the land now in suit to be attached.
Appaji intervened with an application to set aside the
attachment on the ground that he held the lands as a
permanent tenant, and thereupon the Court, on the,
20th June, 1870, ordered that the landlord’s interest in
the lands s+ould be sold without affecting Appaji’s
interest as a permanent tenant. At the sale, in execu-
tion of his decree, Gundo became the purchaser. It 1is
not necessary to consider whether the Court had any
power to order that sale.

On the 17th January, 1872, it was agreed hetween
Gundo and Appaji, by registered document, that

Appaji, as the permanent tenant of the lands in suit,.

ghould pay to Gundo the Rs.36rentand fortwenty years
an additional sum of Rs. 42 a year. The Rs. 36 and
Rs. 42 were paid yearly from 1872 to 1890 to Gundo by
Appaji and after his death by his son VVaman who
was the father of the defendants Nos. 1 and 2.

On the 16th May, 1887, Ramchandra, the father

of the plaintifis, who was then the v atandar,

executed a document, Wluch was regmtered by
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which he purported to grant to one Sintre a
permanent lease of the lands now in suit at a rent of
Rs. 50 a year, with a nazrana of Rs. 700, and put Sintre
in possession of the lands. This led to disputes between
Sintre, Waman, Gundo and one Nana Babaji Patil, who
claimed to have bought the lands in execution of some
decree : the disputes were referved by those persons to
arbitration. Ramchandra was not o parby to that
arbitration. In that arbitration, Waman stated thas
he had been temporarily deprived of the possession of
the lands. On the lst January, 1854, the arbitrators
made their award and by it ordered that Waman should
pay Rs. 700 to Sintre, Rs. 340 to Gundo and Rs. 1,150 to
Nana '.Babaji, and should continue to enjoy the lands as
a permanent tenant.  That awawed was, on the Zith
Mareh, 1894, made a decree of Court. The payments so
ordered were made by Waman., From 1895 to 1902
Waman paid the rent of Rs. 36 o year to Ramchandra.
In Ramchandra’s receipts for those payments he
acknowledged that Waman held the lands ag a perma-
nent tenant. In the Record of Righty of 1911-12 the
defendant No. 1 was entered as the permanent tenant
of the lands. TUpon the death of Ramechandra the
defendants tendered to the plaintiffs the vent of Rs. 36
yearly as their rent as permanent tenants, but the
plaintiffs refused to receive the money so tendeved.
Ramchandra died on the 29th October, 1902, and the

" plaintiffs succeeded him as the watandars. Upon the

facts which have briefly been stated being proved the
Subordinate Judge found that the evidence in favour of
the permanent tenancy alleged by the defendants Nos. 1

to 4 was overwhelming., He stated in his judgment
that :— ‘

Y Tt i undisputed that the land sued for is a Deshpande Vatan (Waian)
Inam.  There is no doubt that the original grantor (Venkatrao) had only: a
lite interest in it and had no power to lease it beyond his lifctime.
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Plaintiff’s grandfather (Venkatrao), who passed (granted) the lease of 1853,
died in 1864-5, and the plaintiffs’ father (Ramehandra) had 12 years from that
time for disputing the lease. Not having done so, plaintiffy’ right of disputing
the permanent lease and of claunmg possv\uon is barred : Ramav.Shanrao™;
Radhabai v. dAnantrav® .

The Subordinate Judge gave the plaintiffs a decree
for six years’ rent at the rate of Rs. 36 a year, amount-
ing to Rs. 216, and otherwise dismissed the suit with
costs,

From that decree the plaintiffs appealed to the High
Court at Bombay. The appeal was heard by Sir Basil
Scott, C. J., and My, Justice Hayward. Those learned
Judges stated that: “ The only question which really
arises in thisappeal is whether the defendants can claim
to have established a right to a4 permanent tenancy by
adverse possession.” They held that adverse posses-
gion commenced to run on the death of Venkatrao, but
they referred to the agreement of the 17th January,
1872, betwgen Gundo and Appaji, and holding that
Gundo, after the purchase by him in 1870, represented
the watandar so far as these lands in question are
concerned, theytecided that it was impossible to hold
that adverse possession in favour of the person claim-
ing to be a permanent lessee continued to run alter
that agreement. 1f that decision were correct, as to
which it is not necessary for their Lordships to express

any opinion, Appaji and his son Waman were not

holding adversely from January, 1872, until 1891
Those learned Judges also held, and their Lorvdships
think rightly, that there had been two breaks i;if the
alleged adverse possession within 12 years of the death
of Venkatrao, but they do not base the advice which
they will give to His Majesty upon that fact. Those
learned Judges, in conclusion, stated in their judgment
that : “ It appears to us, therefore that the defendants

) (1904) 7 Bow. L. R. 185. : .(27.<-18‘s‘d) 9 Bom. 198.
TLR 11—2 | ' ' 3
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cannot, on a review of the oceurrences during the life-
time of the plaintifls’ father (Ramchaundra), contend
that there hus heen any continnous adverse possession
for 12 years until the plaintiffs’ father’s death in 1902,
which would entitle them to claim to occupy the land
in suit as permanent tenants. It is not disputed that
since 1902 the plaintiffs declined to accept rent from
the defendants, and that their suibt has been filed within
12 years of their father’s death. For these reasons we
set aside the decree of the lower Court and pass a
decree in favour of the plaintiffs for possession and
mesne profits of the land in the occupation of the
defendants”, with oll costs. From that decree the appeal
has been brought by the defendants Nos, 1 to 4. The
obher defendants ave nominal respondents to  this
appeal ; they have not appearved.

Oune of the authorities upon which the Subordinate

Judge relied for his decision that the suit of the
plaintifts was barred by limitation was Dadhabai v.
Anantrav Bhageant Deshponde®,  That was a uall
3ench decision of the High Court of Bombay in which
Sir Charles Sargent, C.J., delivered the leading judg-
ment. The judgments of the late Sir Charles Sargent
always deserve and veceive careful consideration by
the Board. The material point of that decision, so far
as it hag a bearing on the present case, is briefly stated
in the head note to the report of that case thus :—

* Held (1), that, in the absence of fraud and collusion, adverse possession
for twelve yoars duwring the lifotime of one holder of service nadan lands ix a
bar to succeeding holders,” .

The lands there in guestion were service watan
lands, to which section 20 of Regulation X VI of 1827
applied. The plaintiff there sued lor the possession of
service watan lands and for mesne profits, The detend-
ants claimed to be in possession of the lands under a

@ (1885) 9 Bom. 198.
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grant of 1838 to them of the lands made by the plaint-
iffs’ grandfather, who was, at the time of the grant, the
watandar, and they pleaded limitation by adverse
possession ; the adverse possession relied upon by the
defendants being apparently their having continued in
undisturbed possession for a period of 12 vears after
the death of the grantor. The plaintiit’s case was- that
his grandfather, the grantor, had no power to make a
grant of the lands except for his lifetime and that his
(the plaintift’s) father had no authority to allow the
lands to.continue in the possession of the defendants.
Sargent. C. J., and Mr. Justice Nanabhai Haridas had
referred three questions to the ¥Full Bench. It is only
necessary to refer to the first of those questions which
was: “1. Whether adverse possession for 12 years
during the lifetime of one holder is a bar to succeeding

holders?” The Full Bench decided that in the absence -

of fraud and collusion, the first question should be
answered in. the affiimative, leaving whdt is to be
considered an adverse possession to be determined in
each particular case., The guestion and answer to it of
the Fall Bench would, when looked at in ignorance of
the facts of the case, appear to be general and not con-
fined to a case of an absolute assignment of service
watan lands by a watandar to a-stranger, who alleged
that he had obtained title by 12 years of undisturbed

possession. It is necessary to see what that answer to
the first question really meant. And for that purpose;
it is, in their Lordships’ opinion, necessary to see What,
the alienation then in guestion reall y was. It wasg not |
an alienation by a lease of a permanent tenancy to a -
tenant of the watan ; it was a sale and absolute ass\lgn— o
ment to a stranger to the watan and to the family of the
watandar, followed by & period of 12 years af ter the death
of the grantor, during which the 5t1‘amger asmgnee was'
allowed by the successors of the Watandar grantor to-
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continue in undisturbed possession of thewatan lands. I
either cage the grant would bebeyond doubtan alienation
which was prohibited by section 20 of Regulation XVI
of 1827, but havmg regard to the facts of the case which
was befove Sir Charles Sargent, C. J., and Mr. Justice
Nanabhai Haridas, which justified their order of
reference to the Full Bench, all that the Full Berch
can be taken as having decided was that a stranger to
the watan, who had got possession of service watan
lands by an absolute assignment to him by a grantor;

‘who was al the time of the grant the watandar, could

successfully defend a suit for possession of those lands
by a subsequent watandar by proving that after the
death of the grantor he had been in undisturbed
possession of the lands for a period of 12 years. A
careful consideration of Sir Charles Sargent’s judgment,
ag given in Radhabai and Ramchandra Konher
v. Anantray  Bhagvant Deshpande® shows that
he was considering the question referred to the 1full
Bench from the point of view of the grantee having
been a stranger to the watan, It i not necessary for
their Tordships to decide in this case whéther the
answer of the Full Bench, limited as it must have been
to the case of a stranger to the watan, setting up as a,
defence, 12 years’ adverse possession, was or was not
correct, although they are constrained to say that it is
somewhat difficult to see how a stranger to a watan
can acquire a title by adverse possession for 12 years
of lands, the alienation of which was, in the interests
of the State, prohibited. Their Lordships may say,
further, that if it was necessary for them to decide
whether the answer of the ¥ull Bench to the first
question referred to that Bench was or was not correct

it would be necessary for them to consider whether the

Secretary of State for India in Council, as ropro.smt:ng
1) (1885) 9 Bow. 198 at p. 210,
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the interests and rights of the Crown in service watan
lands, was not a necessary party to a suit in which a
stranger claimed that he was entitled to those lands by
a right of adverse possession.

In the present case the defence of 12 years’ adverse
possession as permanent tenants is set up by persons
who and their predecessors in title, always claimed to

he and were tenants of service watan lands, and in the

opinion of their Lordships neither the defendants nor
their "predecessors in title could have -acquired any
title to a permanent tenancy in the lands by adverse
possession as against the watandars from whom they
held the lands.

Their Lordships will humbly advise His Majesty that
this appeal should be dismissed with costs.

Solicitor for appellants : Mr. Hdward Dalgado.

Solicitors for respondents Nos. 1, 2 and 3 : Messrs, 7"
L. Wilson & Co.

A, M. T.

ORIGINAL CIVIL.

Before Mr. Justice Mulla.

K. F. NARIMAN, Prawries ». MUNICIPAL CORPORATION OF
BOMBAY, DEFEXDANTSY,

City of Bombay HMunicipal Act (Bombay Aet IIT of 1888), sections 86 (p),

16 (g) to (1)T—" Interest’ of councillors in vote at meetings of Corporation,

& 0.C. J.: Buit No. 753 of 1923.
+ The material portion of these sections are :~—

36 (p). A vouncillor shall not vote or take part in any discussion of any‘

watter before a meeting in which he h’ts, directly or indirectly, by himself or by -

his pavtner, any share or interest such as is described in’ clauses (g) ‘6 (D),

both inclusive, of section 16, or-in which he is pmfessmnally mtexested on

behalf of a client, principal or other person.
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