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PI-IIROZSHAW BOMANJEB PETIT (D efen d an t) v.  BAI GOOLBAI and 
P ’ OTHEiis (P la in t if f s  and D efen d an ts)

[On Appeal from the High Court of: Judicature at Bombay.]

June 28. A2'>portlonmenl— Deed of settlement— Rents and dmdcnda-—AppoTtionment
' dehoeen settlor's e«:ec-iitors and successive leneficiaries— -Intetition— Construe' 

tion of deed— Arising or accridng
. XTiultii' a dtied of s<ittleiiieiit executed in 1913 the questions arose whether 

iiicomo derived from rents and sliares was tipporticnable de die in diem,
(1) between the estate of the deceased setth)r(ivho had retained a life interest) 
and persons beiietieially untitled for a period of 1.8 months aftei’ liis dear h, and
(2) between those persons and persons beneficially entitled after tiiat period : ■ 

Held, that theinconie was not so apportionable .since an intention to tliat
effect was not expresse I clearly and iniambignously in the deed ; that the 
words “ arising or accruing'” in the deed in reference to the income did not 
sufficiently rIiow that intention.

JudK'ment of *he High Court affirmed.

A p p e a l  (No. S'2 of 1922) from a jiiclgment and decree 
of, the Higfli Coart (March. 31, 1019) affirmiag, subject to 
modilications not material to the appeal, a decree of that 
Coarfc in its original civil jurisdiction.

The decrees were made on an originating snnimons 
taken ont by the respondents Nos. 1 to 1, the trustees 
of a deed of settlement, dated An^nst 1, 1918, made by 
Botnanji Binshaw Petit, who died on December 17, I9I5.

The qnestions upon the appeal were: (1) As 
between the settlor’s executors and the beneficiaiies of 
the income for 13 months aFfcer his death, whether an 
appurtloriracHifc of the income of the .settU^d pr<<perties 
Bboiild ba made as on December 17, 1915, the date of the 
settlor’s death. (2) As between the beneficlafies of the 
income for 15 inonohs a t̂er the settlor’s death and the 
bafiMloiarie.  ̂ ot' sab^-'-queat income, vvhether an 

: apportionnieni} of the income of the settled |>roperties 
sVionld be made ar̂  on Jannary 17, 1917, being the 
termination ô  the IH months’ period.

P'i'esent'-— Visco/int Haldane, Lord Buch-inawtcr and Lord Pannoor.
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Tliese qaestioiis iavolve the coiistractioa of parts of 
€laiises 1 and 4B of tlie settlement.

Clause 1 of tlie settlement fH’ovided that tlie tmstees 
■slioiiklget in the rents, dividends, interest and other 
iaconie of tlie settled properties, thereinafter called 

the said income, ” and should after making certain 
payments thereout, “ pay the balance of tlie said income 
to the settlor for and during the remainder of his life 
and down to his death 

Clause 4B provided that within 13 months after the 
..settlor’s death the trustees should from and out of the 
baiaiice of the said income accruing within the first 
13 months after the settlor’s death (which would liaYe 
1)een paid to the settlor, if alive) pay to his widow the 
\)t\i respondent Rs. 80,000 in snch sums as she mi.arht 
reasonably require for certain purposes and proceeded 
as follows “ Provided also that the said trustees shall 
divide the remainder of the said balance of the said 
income ariging or accruing during the first 13 months 
after the settlor’s death which should he left after pay- 
nieiit thereout of the said sum of Rs. 80.000 atnon r̂ the 
naid Bai G-oolTjai ( the 9th respondent ), Jehangchir 
Bomauji Petit ( tlie lOfch respondent), Dhunjibhoy 
Bom.anji Petit (the 11th respondent) and Phirozshaw 
Bomanjl Petit (the appellant) in.equal shares. ; : ;

The originating summons came on for hearing before 
Kaiiji J. wdio decreed (amongst other things) that the 
rents and dividends were not apportionable between 
the estate of the settlor and the trust estate under the 
deed of settlement or between the fand comprised of 
the income for the IB months after the settlor’s death 
and the general estate but tliat the interest on the debts 
due to the settlor and settled by him was apportionable.

^ n  ax p̂eal that decree was ailirmed by Sir Basil 
Scott, C. J., and Hayward, J.—The appellate Court was 
of opinion that Jieither the cessation of the settlor’s 
interest on his death, nor rhe expiration of the
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1923. ISmoiitlis period after his death, could he treated as 
 ̂ transfers within the meaning of section 36 of

the Transfer of Property A c t ; and that, if they could 
he so treated, the provisions of the deed excluded the 

Goolbai. operation of that section.
192o, June S. Upjohn, 1C. C., Tomlin, K. O. and 

E. B. Raiices, for tlfe appeiiant.
Claiison, K. G. and R. J. T. (ribson, for the respond

ents Nob. 10 and 11.
[The a.rgiiments were as to the construction of the 

settlementi ; reference" being made id E x  j^cirte 
md the notes thereto and to Slack v.

June 28.-—The judgment of their Lordships was 
deliyered by

Y is co w r  H a l d a n e — This is an appeal from 
the High Court at Bombay, which had affirmed a 
decree of the same Goiirt in its original jiirisdictioii. 
The questions decided had been raised by originating’ 
summons, taken out by certain of the present respond
ents,-who were trustees of an inter vivos settlement, 
dated 1st August 1913, and made by a wealthy Parsee 
Inhabitant of Bombay, one Bomanjee Binshaw Petit, 
who died on 17th December î >15.

By this settlement the settlor had conveyed a large 
amonnfc of property to the trustees on trust, inter aiia  ̂
and so far as is material for the i>urposes ô  the 
questions in this appeal, to receive the rents and profits 
and, after making certain other payments, to make o ver 
the balance of income to the settlor himself during his 
life. After his death the trustees were to realise, by 
sale, conversion or otherwise, of the trust premises, 
certain sums, and, within 13 months after the settlor's 
death, out of the balance of income from what remainfd, 
accruing within the iirsc 13 months, to pay to his 
widow, the first respondent, from time to time and in 

(1) 1.1818) 1 Swans. 337. (2J (1838) 8 A. & E. 366.
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sucli sams as slie should reasonably require and tlie 
state of the income should x:)8rmit, the total sum. of 
Es. 80,000 for piirx^oses mentioned. The trustees were 
then to divide the remainder of the balance of such 
income arising or accruing during the first IS months 
after the settlor’s death among the respondent, Bal 
Goolbai, the widow, the respondents, Jehangir and 
Dlmnjibhoy, and the appellant, Phirozshaw, the settlor’s 
son, in equal share's ; the capital and income, after the 
13 months,- were, subject to the trusts' stated, to go to 
other beneficiaries under the trust deed as therein 
provided.

The settled property consisted of land and immove
able': specified in the first schedule to the trust deed ; 
shares, bonds and securities specified in the second 
schedule ; and outstanding debts due to the settlor 
specified in the third schedule. '

&
Questions arose as to the interpretation of the deed, 

and an originating summons was taken out by the 
trustees to •whioJi the beneficiaries under the trust deed 
and the executors of a subsequent will made by the 
settlor ŵ ere defendants. This summons raised a 
number of questions, of which two only are now raised 
on the appeal to His Majesty in GounciL The first of 
these two questions arose betw^een the settlor’s 
executors and beneficiaries under the trust deed. It 
was wdiether an apportionment of the income of the 
settled properties, or any of them, should be made, as 
i£ the title to such income had accrued continuously, 
up to the 17th December 1915, the date of the testator’s 
death. It was contended for the executors that the 
whole income should be treated as accruing de die in 
diem, continuously, so that although instalments, such 
as rents or interest, were not actually payable until 
after that date, the executors of the settlor who was to 
take during his lifetime should be held entitled to so
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i m Bincli oi wliat was not actually payable until after liis 
death as was to be attributed on tlils footing to liis title- 
down to the date of his death.

The second question was an analogouB one. It was 
whether, as between those who took beneficialiy the 
income for 13 months after the settlor’s death, and 
those beneficially entitled to the income snbseciiiently, 
a similar apportionment should be made as on the 17th 
Jamiary 1917, being the date of termlnaLioii of the 
13 months’ period.

The summons was heard Kajiji J., wdio decided 
against the applicatioii o£ any principle of .apportion
ment, excepting as to interest on the debts due to the 
settlor specilied in the third schedale and snch of tiie 
securities specified in the second schedule as bore 
interest. As to these, it was not disputed by the 
respondents that his view Avas right. He gave no 
reasons for his judgment.

The case was heard on appeal by Scott, 0. J,, and 
Hayward, J.,'and these learned Judges affirmed the 
decision of Kajiji J. The only question which now 
arises is whether there is applicable, under Indian law, 
any principle of apportionment which applies to rents 
and periodical payments, such as rents and profits 
from land, and the dividends and income arising from 
shares carrying income periodically i>a5̂ able, such as 
are specified in the second schedule.

The point is raised on this appeal by one ol the 
beneficiaries whose interest it might have beeti to 
contend that the principle of apportionment did not 
apply to the property in the first two schedules. He 
has, however, severed from his co-beneficiaiies, and 
contends that the principle does apply, having regard 
to the ter ms in which the settlement is expressed, and 
this is the question which their Lordships have to 
decide.
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TEie English App )rtioara.eiit Act of 1870 provicles 
tliat after its passia", all reats, aiiiiiiities, and other 
periodical paymeats in the nature ol income are, unless 
it is expressly stipulated that no apportionment is to 
take place, to be considered as, like interest on inonoy 
lent, accruing from day to day, and shall be apportioii- 
able in respect of time accordingly. Bat this Act does 
not apply in India, nor do any of the earlier English 
Apportionment Acts. It is common ground that the 
principle which applies in the present case is that of 
the original English law as it stood apart from statute. 
The older English law on the subject was stated by 
Lord Eldon in M xjiarte and is amplified in
the learned note appended to the report of that case hy 
Mr. Swanston. The latter traces- it to the two iiropo- 
sitions, that an entire contract cannot be apportioned, 
and that under such an instrnmenfc as, for instancej a 
lease with a reservation of periodically payable rent, 
the contract for each portion is distinct and entire. 
The rule, however, while applicable to periodical 
payments becoming due at fixed intervals, did not 
apply to sums accruing de die in diem. It did not, for 
example, apply to annuities or to debts. The distiiict- 
ions drawn were often fine. Bat it is not iiecessar̂ ^̂ ^̂  
for their Lordships to discuss them, because it. is plain 
that, however clear the principle wliicJi governed the 
character of proprietary and contractual rights, it was 
always open to a testator or settlor, with fall power of 
disposition, to exclude its practical consequences. He 
had only to say that it was his intention that the 
person entitled to the fixed sum, payable only after the 
determination of the intermediate title, shonld account 
to those in whom that intermediate title was vested or 
their representatives. Sach an expression of intention 
had, at least, the effect of creating a trust in equity,

W (1818) 1 Swans. ?>?>!.
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1923. and inig’lit, in certain cases, be operative at law by g iv 
ing a special, cliaracter to the title to tlie periodical

BomImjeb payments. It had the elfecfc ot making the question, in
tj.
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P hieozshaw

most instances, one merely of construction of the

It is common ground that the old law in England, as 
referred to in 1818 by Lord Eldon in E x parte Srnyth '̂  ̂
was the law applicable in India to the present 
case, and that under it the income from the property 
specified in the first two Bchednles was ^rima facie  
only apportionable if an intention to make it so was 
clearly discoverable in the trust deed, while the 
income arising from the debts specified in the third 
schedule was apportionable. The only question which 
now arises is as to the former, and as to this there is no 
question of difticulty as to the general i:>rinciple oE law. 
The real controversy is as to whether there is not in the 
trust deed language which, by implication, imports 
that apportionment was directed by the settlor to take 
place*

In order to answer this question their Lordships, 
therefore, turn to the x>rovisions of the instrument.

Under the first trust in the settlement the trustees 
are to get in the income of the whole of the ^jroperty 
settled, from whatever the sources specilied in the 
schedules “ arising, ” fnd to pay the balance to the 
settlor for and during the remainder of his life, “ and 
down to his death” . The subsequent direction is 
contained in the trust in the deed numbered 4 (5). 
This is to pay to the widow within to months of the 
settlor’s death out of the balance of the “ income accru
ing within the first 13 months” the Rs. 80,000 already 
referred to. The trustees are further directed to divide 
the remaining balance of the income “ arising or 

0) (1818) 1 Swans. 337.
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accTiiing’Vdming tlie first IS niontlas after tlie settlor’s 
death among four beneficiaries named in equal sliares. 
Tlie direction in tlie deed operates under the form of a 
trust for sale. The balance of the proceeds of sale and 
the income to be derived from, it, are to be held as 
subsequently directed, “  except the income arising or 
accruing due for and Tvithin, the first 13 months after 
the settlor’s death,” as to which there is reference back, 
to the direction already? quoted.

It was argued for the appellant that the Juxtaposition 
of the expressions “ arising and accruing” , and the 
employment of them in the language of the deed as if 
interchangeable, indicated that the income was 
intended to be treated as one the title to wdiich was 
contemplated as accruing continuously. Moreover, it 
was said, if the trustees were to alter the character of 
the invevstments, they might from time to time, vary 
the rights® of those beneficially entitled at their 
pleasure, and that this the settlor could not have 
contemplated. But their Tjordships do not think that 
reliance can properly be placed on these arguments. 
The character of payments ,such as those directed is 
prim a facie  discojitinuoas at common law. Ko doubt, 
the settlor could have given directions which would 
have modified this character, or at least, have deprived 
it of the consequences arising from its discontinuity. 
But such directions would have had to be clear and 
unambiguous in order to liave bad the result of varying 
the rights defined by the general law. T heir Lord
ships can find no such distinctness in direction in the 
deed before them as w^ould have been required to have 
this effect.

They will accordingly humbly advise His Majesty 
that the appeal should be dismissed. The trust estate 
is very large and the trustees found it necessary to have

PeiROKSHAW
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tlie questions •wliicli liave arisen decided by the Gourts- 
„  below. Tiiere the costs were allowed out of the estate.

BoMAN.rKK As regards the preseut appeal, their Lordships think
that justice will be done if the appellant has no costs 

Goor.BAi. and the K)th and 11th respondents who contested the
appeal have their costs, aa between party and party, 
out of the estate. The trustees do not appear separately 

•on the appeal. They will be entitled to have reim
bursed to them any expenses to which they have been 
put by it.

Solicitors for appellant: "Messrs. T. L. Wilson >$' Co.

Solicitors for respondents Nos. 10 and II : Messrs; 
Lattey lI’ Hart.'

SolicitoTS Jor respondontH Nos, 5 to 9 ; Messrs: 
Scmclersons i]-Ow Diqtiams, '

A. M, T.
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PKIVY GOITNCIL;'

V p  Q MADHAVRAO WAMAN SAUNDALGEKArt a n d  o t i i i c e s , D e f j c n d a k t s  

^  V. EAGHUNATH YENKATESH D2SHPANDE a n d  o t h e r s , P l a i n t i f f s .

July W. [Oil Appeal from the lligli Court at Bombay.]

y ■ Watm lands— Claim to pernianent Unawy— X inutation—-Admrm fossesuon
~~~Statidory resiridioit on alienaHon'—Bom. A d  JIT of 1814, ?,ec. o.

P e r s o n t i  who and whose predecessora in title have daimed to he, and were, 
tenarts of iscrvice watau lands cannot acquire title to a permanent tenancy 
of the lands by adverse possession as against the watandavw from whom they 
hold.

Eadhabai y, Ananlrav Bhagvant Deslqmnde (1885) 9 Bom. 198, distin
guished and (commented upon.

; Having'regard to the prohibition, imposed in the intero.st of tlu) State by 
Bom. Act H I of 1874, eection 5, againat alienation by a watandar,

Premit:— Lord Sainncr, Lord PUilluiiore, Sir Joha 15d»;o and Mi\ Ameer


