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has only himself to blame that the house hasg not been
partitioned, since the decree was passed in 1906. Now
he can either come to an arrangement with the defend-

ant for partition of the house or he can file another
suit.

The appeal must be dismissed with eosts.
Appeal dismissed.

R. R.
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The plaintiff Company sued the defendant Railway
Company to recover the amount of loss suffered by
them owing to disappearance of goods. The defendant

as described as “ The Agent, B. B. & C. L. Ry. Co., T.td.”
The trial Court was of opinion that the snit being
against a wrong person, the defendant Company was
not amenable to the plaintiff’s claim and the suit was
accordingly dismissed.

The plainti( applied to the High Court.

H. V. Divatia, for the applicant.

Campbell, with Crawford, Bayley § Co., for the
opponent. ’

MacLxop, C. J.:—These are four companion applica-
tions under section 25 of the Provincial Small Cause
Courts Act. In all the four cases the plaintiffy desired
to sue the B, B. & C. 1. R;nilwdy Company to recover -
damages for the loss of goods. The title of the defend-
ant was entered in each plaint as follows :— The
Agent, B. B. & C. I. Ry. Company. Ltd. ™ bas the prayer
was that the delendunt Company shoald pay the
amount sued for. Intwo of the snits the defendant
Company filed their written statements pleading to
the merits withous taking any objection to the form of
the title. In the other two suits they filed written
statements, not only pleading to the merits, bnt alse
objecting that the plaintiffs’ suits could not lie as they
were filed against the defendants’ Agent. The Small
Caunse Court Judge dismissed all the suitson the ground
that they were badly framed, He relied upon a deci-
gion of Mr. Justice Ross in Sinelhi Lam Biharilal v.
The Agent, East Indian Railway Co.

Now it canvot be disputed that in the past there
‘have been a very large number of suits filed by traders

~in this Presidency against railway companies in many

® (1921) 64 Tud. Cas. 125,
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of which the title of the defendant has been entered in
the plaint in thisform : “The Agent, A. B. Railway
Company, Litd.,” and that hitherto no objection whatever
has been taken to this description. There can be mno
question that the railway companies considered that
they were the defendants in such suits, although it
may be conceded that the title of the defendant was
not in accorvdance with the forms in Appendix 1A,
First Schedule, to the Civil Procedure Code under
heading “ Title of suits ™.

If a company is a party to a suit it should be

deseribed either as “ The A, B. Company, Ltd., having

_its registered officeat ” : or as “ A. B., a public officer
of the C. D. Company ™.

Now in the case to which I have referred, the East
Indian Railway Company appeared and filed a written
gtatement pleading to the merits of the case. It wasg
only when the case came on for hearing, that the
pleader of the defendant company took the objection
that the snit was not maintainable inasmuch as the
Agent of the East Indian Railway Company and not
the Company had been sued. The learned Judge said
(p.126): “ This is not a case of mere misnomer, which
could have been made a basis of defence. The suit was
brought against the Agent of the East Indian Railway
Company and the Company was not:impleaded accord-
ing to law. In law the Company is not a defendant to
the suit and is not before the Court as defendant. - The
frame of the suit can only be amended by subsmtutmg
the Company as defendant in place of the Agent, and
it is a well recognized principle that, however
~liberal the Court may be in allowing amendments in
the interest of justice, an amendment will not be al-
lowed which would pre;uchce the rlghts of the opposite
‘party existing at the date when the proposed amend-

ment is to be made. At this stage the East Indian
ILR10—5 ' ‘
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I‘m] way Gompany has acqmred a right by virtue of the
Statute of Limitation and this right shouldnot be preju-

- diced by any amendment ab this stage ”.

With all due respect I cannot agree with this reason-
ing. It seerns to me in the interests of justice that if it
can be said that there has been a misdescription of a.
party in the title of a plaint the necessary amendment
ought to be allowed, if otherwise the rights of the
parties would be prejudiced. If the defendant Com-
pany could be considered as having had no notice that
these suits had been brought against it by the plaintiils,
then undoubtedly limitation would be considered as
running up to the datec when the defendant Company
had notice of the claims by being made a party to the
suits. But the defendant Company not only knew
perfecily well that the various claims lhiad been made
against it, but also considered itself the party being
sued. If the Company was not a party, no appearance
should have been entered. In my opinion, the fact
that the word “ Agent” preceded the name of the
railway company in the description of the defendant
amounted merely to a misdescription, and therefore the
learned Small Cause Court Judge should have allowed
the title to be amended. The suits must be restored to
the board to be tried on their merits. It is desirable,
however, to point out that in future parties who wish
to sue a Company must follow the directions in
Appendix A to the Code.

Rule will be made absolute with costs.

CruMp, J.:—In my opinion we should in this
question look to the substance rather than to the form

and if we do that I agree that wemust dissent from

the decision in Sinelii Ream Biharilal v. The Agent,
Liast India Raitway C 'ompcmy‘“ It seemy to me that

0} (1921 64 Ind, Cas. 125,
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there is no doubt whatever that all the parties were

perfectly well aware that the suit was against the

raillway company and that it was against the railway
company that the relief was asked for. Though the
description of the Company may not have been thatb
which is in conformity with the Schedule A to the
Code of Civil Procedure, nevertheless, the Company
was substantially on the record, and it appears to me
impossible to argue that if the title in the plaint were
~amended so as to bring it in conformity with the
Schedule, the result would be to prejudice any rights
“acquired by the Company by virtue of the Statute of
Limitation. For, as I have said, the Company wasin
substance the defendant at the time the plaint was first
filed, and it was not a case of adding a new party, in
which case, considerations of that kind might be
relevant. If seemsto me that really thisis nothing
more than a misdescription, and as has been pointed
out by my Ford the Chief Justice the practice certainly
has been to describe railway companies in the manner
which has been done in the present case. Nobody up to
this time has ever been misled or has ever suggested
that any formal amendment to the plaint wasnecessary.
All that would be required to bring the title of the
plaint in conformity with the Schedule would be to
strike out the word *“ Agent”. Therefure it seems to
me that this is little yuore than a clerical error which

can be amended at any time without any prejudice to

the opposite party.
| frule made absolite.

R. R.
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