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Before, Sir Norman Madeod, Kt., Chief Justiee, and Mr. Justice Crump.

192S. SAYAD YUSUF ALLI waf.lap Ml’ JAWAR ALLI KHATIB (oiugikal 
'Marek 9 Plaintitk), Ai-rrerj.ANT r. SAYAD AMIN aLias PaPA MIYA and others

( o m f i i N A l . ,  r 'K l- ’ K N I 'A N T S ) ,  R l ' S l ’O NI 'E K 'T fj ” ’ .

Civil PrneeduTe Code (Act V of lOOs). Order X X . Rule IS— Civil Procedure 
Coda (Aft X I V  of ISSSj, 1-1 {, 212— Decree, for pa.nt audfidure
meŝ m prufita— Eucc.ution of decrei',— Stay of eirecidion.— Suretiea for 
ju'Jgtneid-dt bttira— AjipViruiUiv for aacMrim/mieid. of future lueme profits—  
Apphaatlon does not keep the decree alive 'ugainat̂  sureties.

A dfcree for posnew.sitiu iiiid iin'siie proiits past aw well ns future was passed 
in 1UI.)7. All (ippliciilion wiiH made in 1 t)U8 to (':<cfutc the dt‘crt‘e ; but the 
dafendHiit iip|)(*aled and (ibliiiiied istay t>i‘ (‘Xc(utioii (if tlie dtorce tm big 
fitniiwiiinfjj three siireticH, The Coui t Cdtilinued the diM vee on tl)t“ 14t!i Hept- 
■CTuber l9lf>. The pluiiitiff [n'oceeded to execute the decree and in July 1916 
recov’ered pOHseahion and past iiK Kiie pi<ilit8. He flpplicd in Ai»ril 19)8 ta 
liiive the future UreHtie proiiis aseerttiiiifcd ; and after such aKcertaiiinient he 
applied in January 1920 to recover the sunonnt from the defendant;* aud lus 
three Biiretiea :—

that the appliealion against the suretiea was tiine*V>arred, siiK-e the 
application to have the future mesne profits ascertained would not keep the 
decretvalive ngaiisRt the suretieH.

Gangadhar v. Balh'iHkua "  and Narmjan v. Tmmay.a '̂^\ referred to.

Second Appeal from, tiie decision oTN . S. Lokiir, 
AssistcMiti Judge, A. P., at Sholapiir, confirming the 
decree passed by N. G. Chiipekar, First Class bubordi- 
nare Judge at SlHtlMpur.

Execiirlon proceedings.

On tlie lOth December. 1907, the plaintiff obtained a 
decree for possewsion and past as well as future mesne 
profttB. The aniuiint, of the ftunre nieisne protits was 
left to be determined in execution. The plaintiif.

® Second Appeal No, iil* of 1922. 

ri9-20) 45 Bom. 819. (igof,) 3l Bom. 60.
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aj)plied in: Marcli ;1908 to. :execiite the decree. In the; i92a,,:

Yltsop Allimt^anwliHe, tliê  d appealed from tlie decree,
aD(l obtajiied stay of executioi]. on liis famishing tliree ^
siTretiea* Tlie Gonrt. confirmed tlie decree on tlie 14tli 
■September 1915. Tbe plain tiff thereafter proceeded 
with tbe execution, recovered possession and realised 
past mesne profits in July 1916.

The plaintiff then applied in April 19LS to have the 
future mesne profits ascertained. Tbe |)rofits were so 
ascertained in February 1919.

The plaintiff nê ct applied on the 3rd Jantiary T92G to 
recover the ascertained amonnt from tlie defendant and. 
his sureties. :

The application was dismissed as time-barred by Tboth 
lower Courts. '

The plaintiff appealed to the High Court.

P. B, Shingne, for the appellant.—-The sureties were 
not necessary parties to the application for ascertain-' 
nient of future mesne profits: Macjimbar Slt}gh y . Jai 
Indm  Bahcicliir Slngĥ ^K There is no executable decree, 
so long as there is no ascel'taioment; 0/ian^  ̂ v.

^Roy Radha Kishen̂ '̂̂ . The present application Jiaving 
been within three years of the date of the application 
for ascertainment wjis within time.

B, S. Mulgaoiikar, for respondent No, 5, was nofe 
called upon.

Macleod, 0. J. t—The plaintiff obtained a decree in 
Suit No. 871 of 1‘h06, in the Court of the First Class 
Subordinate Judge of Sbolnpur, on the lOth December 
1907 by which he was awarded possession with jpast 
lind fuiure mesne ]̂ )rotits of the property in suit. In.

(1910) 22 Bom. L. E. 521. (2.* (1891) 19 Cal. 13*2.
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1923. March 1908 lie filed a Darldiast for executing the decree- 
for recoverin|!? possession and the past mesne profits.. 
Meanwhile the defendant preferred an appeal, but the 

PiPA Miya . appeal was dismissed. The defendant preferred a 
second appeal and in the second appeal further exe
cution of the decree was stayed under the orders of the 
High Court, alter three sureties passed security-bonds 
for the due fulfilnient of the decree that might’ be 
eventually passed against the defendant. The High 
Gourt confirmed the decree of the first Court on the 
14tli September 1915, and the execution proceedings 
that had been stayed were continued. The plaintifi; 
recovered possession and the past mesne profits in July 
1916, and the proceedings terminated. Since then 
the question of future mesne |3rofits had not been 
agitated.

The decree was passed in 1907 under the Civil Proce- , 
dure Code of 1882 according to the provisions of which 
mesne profits wouki have to be ascertained ifi execution. 
The appellate Court might have passed a decree under 
theOodeof 1908 directing an inquiry as t̂o mesne profits 
uncier Order X X , Rule 12, but it refrained from doing so. 
In April 1918 theplaintifi; made an application for deter
mination of the futuie mesne profits from the date of the 
€lecree. This application was treated as an application 
in the suit and the decree was made final in February 
1919 determining the amoutit of mesne i)ro(its from 
1906 to 1916. It was wrong to consider that application 
as an application in the suit and it must be, for the 
purpose of this appeal, treated as a proceeding in 
execution. The sureties were not made parties in this 
proceeding. But when the mesne profits had been 
ascertained, the present Darkhast was taken out by the 
plaintiff, on the 3rd January 1920 for recovering the 
amoTint of future mesne profits so determined from the 
udgment-debtor or from the three sureties. Both the
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lower Courts have lield that the Darkhast was time- 
barred as against tile sureties.

It  may be that the sureties were not necessary parties 
in  the p laintiff’s application  for aacertaining the 
mesne p ro fits ; Raglvuha/' Singh v. Jai Indra 
Bahadu?' Singh^K But it does not fo llow  that altboii^li 
the sureties were not neeessary parties to the applica
tion  to ascertain the am ount of mesne profits, the decree 
had been kept alive against them  by reason of that 
application. In  Puran Chand v. Roy Radha Kinhen̂ ^̂  
it was held that neither A rticle 178 nor A n ic le  179“ 
of the Indian Lim itation Act applied to an applicatiGri 
to ascertain the amount of mesne profits awarded by  a 
decree in  accordance w ith  the provisions of sFCtion 211 
or 212 of the Code of C iv il Procedure/ 1882. Tlie 
learned Judges there seemed to have thought that 
although the proceedings for  the asGertainment of 
mesne profits were proceedings in  executiony still they 
were of an interlocutory nature and that there was 
nothing that could be executed under section 255 of 
the Code until t te  actual am ount o f  m(?sne profits had 
been found and determ ined. A ll the authorilies on 
that question were referred to b y  this Court in Gang 
dhar v. B alkrishna ’̂ '̂‘ in  w hich  it was held  that an 
application for the ascertain men t o f  mesne profits 
awarded by a decree, prior as w ell as subsequent to its 
date, was not a |)roceeding in  the suit hut a proceeding 
in execution and came w ith in  A rticle 182 of the Indian 
Lim itation A ct of 1908. The decision in the case of 
Ramana T. was follow ed in  preference to the
decisions o f the High Court s of Calcutta and Allahabad- 
Then in  N aroyan  v. TimmayoS^  ̂ it was held that the

w (1919) 22 Bora. L, R. 5-21. (3) ( i9.)o) 45 Bom. 819.

(1891) 19 Cal. 132. W ( 1932) 37 Mad. 186.

(63 (190G) 31 Bom. 50.
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192... application to execui-.e the decree a|:>’aInst the surety 
was barred by time since the decree conld not be 
treated as passed jointl}^ as aguiost iJie Jodgiiieat-dehtor 

Papa M iya. the surety, withiLi the meaning? of Article 179,
ex})htnatioJi I, parag'raph 2, of tlie Second Schedule 
to the Indian Liuiitatioii Act (X.Y of 1877).

Ill lb la case, therefore,-the li mi tatioii as against the 
sus'etiir'a ran from the date of the High Coiirfc order of 
14th September lyio. Thoii<:>’h the applicafcion to 
ascertain tlie amount of mesne profits was made to keep 
the decree alive against the jadgoient-debtor it would 
riofi keep the decree alive as againsfc the sureties as this 
a])plictuion was made more tlian three years after 14th 
Septeaiher 1915. Tliereforc the applicati'^.ii against 
the sureties was time-barred. If the contention of the 
appellant is riglit, it would follow that the decree- 
bolder might keep the decree alive against the sureties 
by mjiking applications for the ascertainment of mesne 
profits, w1 rich miglit extend to the full time allowed 
for tlie execation of the decree. It seems to ns that 
mider the provisions of the Code of 1882 the period for 
executing the decree would not be extended unless 
proper steps were taken for ascertaining the mesne 
protitH within the period prescribed for taking steps 
in e.\ecutio/j.

The appeal, therefore, fails and must be dismissed 
with co«ts.

Apppcil dismissed.
R. R.
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