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In tills case the iiijiiry caused to tlie plaintiff by 
wrongful prosecution was personal just as mucli as if 
lie had been injured in a railway accident. Conse
quently Ms representatives cannot continue tke action 
to recover tlie i>ecuniary loss whidi be suffered owing 
to Ms having iiad to defend liiinself against the 
prosecution. We think, therefore, the decision of the 
Court below was right and the appeal must be dis
missed with costs.
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Before Sir Norman Macleod, Kt., Chief Jmtice, and Mr. Justice Crump.
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ants), R e s p o n d e n ts * .

Transfer of Proparty AGt (I V  of 1SS2), section 6 (e)— Mere right to sue-—  

Right to sue for /lamages for breaek of oojitract— Blgkt cannot be trans
ferred. .

flection  6 ( a)  o f t b e  T m nafer o f  P rop erty  A ct, 1882 , proh ibits tra n sfer  o f  a 
r ig lit  to sue fo r  dam ages fu r breach  o f  con tra ct.

A d u  M a h om ed  y. S. C. C h‘under^^\ toWowed.

F i r s t  appeal from the decision of K. G-. Chapekar, 
First Class Subordinate Judge at Sholapur.

Suit tQ recover damages for breach of contract.

One JivraJ Amichand contracted to sell manuEac' 
tured cloth to defendants, who failed fco take delivery. 
Jivraj sold the goods on defendants’ accoant and 
suffered a loss of Rs. 13,784. Subsequently he transfer
red his right to recover damages to the plaintifl:.
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1923. TJie plaintifl; sued to recover tlie amount of damages 
from the defexidants.

Tlie trial Court dismissed tlie suit.

The plaintifE appealed to the High Gonrt.
H. €. Ooyajee  ̂ with N. V. Qokhale, for the appel

lant.
G-. ISf, Thakor, with B. A. Jahagirdar, tor i\î  

respondents.

M a cleqd , C. J. :—The firm of Jivraj Aoiicaaixd 
entered into contracts for the piirchaae of specified 
goods at various rates as evidenced 1)7 the sale-iiotes 
from the Laxmi Mills. Then the same firm contracted 
to sell the goods bought under the aforesaid agreements 
to the defendant firm, Nemchand G ulabcliand, at a 
profit. Jivraj Amichand complained that the defendants 
would not take delivery and purported to sell the 
goods against the defendants. The result ""was that 
owing to the refusal of the defendants to take delivery 
there appeared to be a loss of Rs. 13,000 odd to Jivraj 
Amiehand. It was open then to Jivraj ilmichaad to 
file a suit against the defendants for damages for 
breach of the contract. Instead of so doing, ISfem'- 
chaad, one oT the partners of the said firm, purported 
to transfer to the plaintiff the right to .reco ver damages.

The suit was dismissed in thê  trial Court oil the 
ground that the defendants did nob break the contract. 
When it came before us in appeal it seems to ua 
obvious that the right to claim damages against the 
defendants’ firm could not be transferred under sec
tion 6(e) of the Transfer of Property Act. It was 
merely a right to sue, and it was not a .transfer of aii 
“ actionable claim ” as defined in section 3 of the Act  ̂
being neither a debt, nor a beneficial interest in move- 
able property.
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Tlie saiiL0 point Iiad to be decided by the High 
Oonrt of Galciitta in Abih Mahomed y . S. G. Ghimder '̂ .̂ 
Maclean, 0. J. said (p. 351) 1

“ I do not tliiuk tliafc \vo can properly bring a mere claim for damages for 
breach of contract within those words [actionable claim]. Now, if it does not 
fall within the definition of ‘ actionable claim what ia it except a mei'e 
right to sue, a mere right to sue for damages resulting from an alleged breach 
of contract. I t  seems to me that it is not anything more or less than that ; and 
if so, that cannot be transferred.”

With due respect tliafc reasoning seems obviously right. 
Therefore this appeal must be dismissed. The appel- 
lant’s counsel urges upon us that he ought not to be made 
to pay respondents’ costs, as this point was not taken in 
the Court below. Bat it was open to the respondents’ 
counsel to dispute the plaintiff’s case in this Court on 
any point which was open to him, and as the plaintiO: 
was not satisfied with the decision of the trial Court, 
but wished to take his chance of obtaining a decision 
in his favpur in this Gouft, he must pay the costs of the 
appeal.
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C H IM A lSfB H A I K A L Y A 'N B IIA I and an o th er (o r ig in a l Pr.AiNTiFFS), 
Applicanth 1). K E SI-IA V L A L  BULAKHTDxVS and o te e r s  CoPiiaiNAt.

D efendants), Opponents*.  ̂ ’

Ci<:il Procedure Code (Act V of l008), sectio}i 116, SoJiedule Ji", Jiule IS—  
Suit—'Re.ferenca to arMtraUou hy Court— A w a r d — Selling aside nf award—  

]ieinsio7ial jurisdicHo?i-~Hig Ji Court,

No application lies midoi section 115 of the Civil Procedure Code against 
an order pas&ed luider bduduh; IT, Rule 15, setting aside an .award made on 
ft reference to avbilrati n in lli3 course of a suit.
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