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Before Siy Nurman Aacleod, Kt., Chief Justice, and v, Justive Cramp,

WANGAPPA KONDAPPA KORPE (ontnan PLasTier), ApesnLaNTt v,
VITHU KRISENAJL WAIKAR (omigival, DernNpant), Resrosnuyr®,

Limitabion—Moréquges in pogsession—Claim on mortgage barved by time—
Mavtgagoe cen sU0 rofain prgsessinn wnbid ha'is paid in Julf.

The defendant borvowed maoney  from the plaintiff on three stuple ot
gages passed in 1893, 1902 and 1903, In 1904, he passed o possessory
mortgage to the pluntilf and excented a vent note for the property.  The
plaintiff sned 10 31017 to eject the defendant. The Court, freating the suit s
one for redemption undey section 15C of the Dekkban Agricalturists’ Relief
Act, held that the tiest three simple morlgages were baeed by time, and
dueereed redewption ou payment of what wis fornd dug on the possessory
wortgage. O appeal

Held, that the plaintiff, having obtained pogsession of the property mort-
gagad to him, was entitled to vetain lis prssassion Hll bis elaim wuder all the
iortgrges was satisiod.

sucowp appeal from the decision of G. D. French,
Distriet Judge of Poona, confirming ﬂ]c- decree passed
by M. A. Bhave, Subordinate Judze a M .

Puit in ejectiment.

The defendant borrowed money from the plaintifl
on three simple mortgage bonds passed in 1893, 1902
and 1903. Tn 1801 he executed a possessory mortgage
of the property; but executed a rent note for it the
sae day.

In 1917, the plaintiff sucd to ecject the defendant
under the rent note. The trial Courl treated the suit
as one falling nnder section 3, elanse () of the Dellkchan
Agi“icultm'i%tw’ Relief Aect, and converted it,  under
section 150 of the Act. inbo asuit for vedemption. The
(Jourt further held that the amounts due under the
three simple movt(wﬂ'os wore bavred by lihmitation
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and that redemption should be allowed on payment of
what was found due under the possessory mortgage.
‘The District Judge confirmed this decree on appeal.

The plaintiff appealed to the High Court.

P. B. Shingne, fov the appellant.

K. V. Joshi, for respondent No. 6.

MacrLrop, C. J.:—This is a suit filed by the plaintiff
to eject the defendant, and vecover possession oi the
plaint property, the defendant being in possession
under a rent-note of the 1st June 1904 executed in
plaintifl’s favour on an annual vent of Rs. 18-12-0.
The plainfiff is a mortgagee, the defendant having execut-
od four mortgages with regard to the plaint property.
They are set out at page 6 of the plaint. The first
three are simple mortgages and the fourth one was a
mortgage with possegsion ; and this is a suit really by a
mortgagee in possession against his tenant. The Courts,
however, have dealt with the case as if it wasa suit filed
under section 3.(¢) of the Dekkhan Agricnlturists’ Relief
Act, and have entertained a claim by the defendant to
be allowed to redeem. The defendant then claimed that
he was entitled to redeem the mortgaged property
on paying off the morvtgage money under Ex}l,ibit 23
only, and that, as the plaintiff~-mortgagee could not sue
to recover on the simple mortgages, the defendant was
entitled to redeem without paying those amounts.
The defendant obtained a decree on thoge terms in the
trial Court, and again in the Appeal Court. But we are
of opinion that both those decisions were wrong.
Once the mortgagee got into possession of the property
mortgaged to him, then the property was security for
his debt. He was entitled to remain in "possession,

though as a matter of fact if he endeavoured to recoves

the mortgage money by suit he might And himself
barred bv the statute of limitations, If this decision
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were to stand, it would follow that the mortagee in
possession though he could not sue for the mortgage
debt would still be liable to be redeemed without
receiving any of the mortgage money. We think,
therefore, that the decree must be set aside, and the
case remanded to the trial Court to take an account of
what is due to the plaintiff under the mortgages,
Exhibits 21, 22, and 23. As the mortgage, Exhibit 53,
refers to other properties, the plaintiff’s pleader does
not ask an account to be taken of the wmoney due
thereunder. The plaintifl is entitled to his costs
throughout.
Decree set aside.
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APPREILATE CIVIL.

grure Siv Norman Macleod, Kt., Ghief Justice, and My, Justice Crump.

THE BROACGH CITY MUNICIPALITY (orwanan (rroNENT), - APPLICANT

.. GULAM RASUL TIAJI BANUBHAI (oR1GINAL AYPLICANT),

OrronnNe®, - ‘
oy District Muwicipal Act (Bombay Aet IIT of 1901), section 1607 —

Acquisition of land—District Municipality—Compensation amowni fived

by District Court—Ivecution of order.

An order passed by the District Court under the provisioms of section 160,
olanse (8) of the Bombay District Municipal Aet, 1901, cun itsell be executod
g a decree, ‘

THis was an application under the extraordinary
jurisdiction from an order passed by C. N. Mehta,
District Judge of Broach.

Civil Bxtraordinary Application No. 198 of 1922,

T The scction runs as follows :—

“160.- (2) If a dispute arises with respect to compensation or damages which
’“a'_l\'e by this Act directed to be paid, the amount, and if necessary the appor-
tionment ¢ -the sume, sball bo aseertained and dotermined by o Panchayat
of ﬁ'vé vergons, of whom two shall be appointed by the Municipality, two by
(thep oy troiwhom or from whom such compensation or damages wuy be




