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Before- Bir Nor mcin. Madeod, Kf„, Chief Just!, ce, und Mr, Just’m  (Jrunip.

R A ^ ^ e A P P A  K O M > A P P A  K O E P R  (muaiNAL P l^ in t if i^), A p p k l i a n t  'W., ' 

V I T H I J  K l U S H N A J I  W A I K A K  (oHitiiNAL D k k k n i u n t ), Riwi'ONDKNT®. ;

L lm tx i l l o n - ~ ~ M o f t g a g e &  in. f o u & m i ( u i - ~ Q k w ^  <m m o H f/a [ } e  h m 'f 'e d  h ij t h n s ~ ~  

Moi'tgagm it&H siiU iiiUU ha i.H p!i hl hi fnlL

The (ItiCyudaTit borrowed vivmcy fvom the plauvtiffion tlwee shu\:tlc vnnrt- 
gages passed in 181)3, X002 iitid 1U03. In 1904, lie passed u puHscssory 
mnrfcg-ag’G to the plaiwtiil; and exooutcd a nnil. nott,; for tlic property. Tlie 
pljuiitiffi sued iu 1017 to eject (he do^entlant. Tbo Cuurt, trtuvting the; suit iw 
one for redeiujition undt!!' 15G «[’ the Dtdvldiraii Agrii'idtviristH’ lieHef
Act, holil that the lirst tlireu winiple inoHgagw wore bai'ml j,>y time, and 
dccreed I'edeiuptiop oil payinaxit oi’ what wa;-i fomsd duo t>u the poHHeHHory 
viiortgage. On appeal :—

that tlie plaiiitil-!, huviiig  obtaitiod posstjsfsimi <)£ the piMporty- i i io r t -

: gaged ti> him , w'sih eiititlad to retain Ilia p:>s:s.;s.-il(ra till hia claini under all tlie 
siiortgagcH was eatislied.

Becokd appeal from tiie UcciBioii of G-. I). Frencli,
. District Judge of Poona, confirming tlie ̂  decree ];)assed 
by: M,; A. Bliave, Sal30i;diaate Jadge at Kh

' Suifc an

The defendant borrowed ra.on.ey from the plaintJff 
on tliree simple mortgage bonds passed In 189S, 1902 
and 1903. In 1901-lie executed a possessory mortgage 
of tlie property; l)i:i.t executed a rent note for it tlie 
same day.

: In 1917, tJie plalntifl; sued to eject tlio defendaiili 
iindor, the ren,t note. The trial Court treated t'ije suit 
as: one falling ander section clause (//) of th.e Dekkliaii 
AgrietilturistH’ Eelief Actj and con.verted it, rinder 
liGctioii loG ot the Act, iato a snlt i'or redAyniiiti/H:!. The 
Coari furllier iudd tliat the amonnts due undci' tlie 
three simple mortgages were l)arred l)y limitation
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and tliat reclemption slioiild be allowed on payment of 
wliat was Soiind due under tlie i)ossessory mortgage. 
Tlie District Jndge confirnied tills decree on appeal.

The plaintiff appealed to tlie Higli Court.
P. i?. for tlie appellaiit.

, K. V. Joshi, tor respondent No, 6.
Macleod, G. J. :— T̂lils is a suit filed by tlie plaintiff

10 eject tlie defendant, and recover possession of tlie 
plaint prox^erty, tiie defendant being in possession, 
nnder a rent-note of the 1st Jiine 1904 executed in 
plaintiff’s favour on an annual rent of Rs. 18-12-0. 
The plain tiff is a mortgagee, the defendant having execut­
ed four mortgages with regard to the plaint property. 
They are set out at page 6 of the plaint. The first 
three are simple mortgages and the fourth one was a 
mortgage with possession ; and this is a suit really by a 
mortgagee in possession against his tenant. The Courts, 
however, have dealt with the case as if it was a suit filed 
under section ou('̂ 0 of the Dekkhan Agriculturists’ Relief 
Act, and have entertained a claim by the defendant to 
be allowed to redeem. The defendant then claimed that%
he was entitled to redeem the mortgaged property 
on paying off the mortgage nioney under Exhibit 23 
only, and that, as the plaintifcnortgagec could iiot sue 
to recover on the simple mortgages, the defendant was 
entitled to redeem Avithout paying those amounts. 
The defendant obtained a decree on those terms in the 
trial Court, and again in th.e Appeal Court. But we are 
of opinion that both those decisions were 'Wrong, 
Once the inortgogee got into ijossession of the property 
mortgaged to him, then the property was security for 
his debt. He was entitled to remain in possession, 
though as a niattei* ol: fact il: he 'endeavoured to recovei- 
the mortgage money by suit lie might find himself 
barred bv the statute of limitations. If thlB decision
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were to stand, it would follow that the mortagee in 
possesBioii thougli he could n o t , sue for the mortgage 
debt would still be liable to be redeemed without 
receivi».g any, V of the mortgage money. W e thiiik .̂ 
therefore, that the dec-ree must be set aside, and. the 
case remanded to the trial Court to take an account of 
what is due to the plaintiff under the mortgages, 
Exhibi.ts 21, 22, and 23. As the mortgage, Exhibit 83, 
refers to other properties, the plaintiffs pleader does 
not ask an account to be taken of the money due' 
thereunder. The plaintiff is entitled to Iris costs  ̂
th,roughout.

Decree set aside.
R. K.

APPELLATE CIVIL.

ajrure Sir Norman Macleod, IQ., Ghkf Jmtice, and Mr. Jmtice Cramp.

I'VIE BUOAGH OiTY MUKICIPALITY (oBiaiKAL Otponent), Api'Licant 
Jm iwvnyix GULAM: RASITL ItAJI BA^^UBHAI (orkhhai, ArPLicAHt),

ay Distrkt MmdGipa.1 Act (Bmibay Act I I I  of 1901). section 1G0'\-— 
'Ac^uhitmi ■■oj" land—'I^strht MimieipaUty—■Compennaiion amount fiseed 

,hi District ^

An order passed liy the District Court muier the proviyioiirt of section 160.. 
claitao (t?) of the Bombay District Municipal Act, 1901, can itself bo e.\euuto(l 
fis a decrto.

Thib was an. appiicatio.ii under the extraordinary 
Jurisdiction from an order passed by 0, N. M'ehta,. 
District Judge of Broach.

Oivil Extraordinary Application tTo. 198 of 1922. 
t  Tho sotiUon runs as follows ;—
160. (1) II! a dispiitt̂  arises witli respect to coiapetination or tkinages which' 

are by this Act directed to be paid, the amount, and if neeesKary tlie appor- 
tionmcut o the same, Hliall bo ascertaiuod and detcnnined by a i'anDhayat 
.oi five persons, of whom two .sballbo appointed l)y tlie Municipality, two by 

thop&Tty to whom or froin wboru such conipiuisation or damages maybe


