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that the mortgagor was carpying on a family business. 1923.
He must show that the money was reguired for that

VirHAL

business. It follows that the appeal must be allowed,  Yesuvawe
and that the interest of the 2nd defendant in the sait gyl
property must be excepled from the sale. : MALLAPPA,

The 3rd defendant Kashinath was made a party to
the suit and although the suil was dismissed against
him, he wag ordered to pay his own costs. In bis
appeal No. 93 of 1921, it has been argued for the
respondents that no appeal lics on the question ol costsy
In this particular case we think o principle is in ‘v‘uh’ed.
But apart from the question whether any principle js
involved, since the 2nd defendant has appealed, the
whole decree of the lower Courb is before us, and we
can make any allerations we think #if in it. The
principle involved ig due to the ruls thal costs follow
the event, and that the successful party is entitled to
get huis casts, nnless it has been shown that therve is
some very good reason why he should bear his own
costs. This has not been done. The plainbifis, there-
fore, will have*to pay the cosbs of the Znd and 3rd
defendants in the Conrt below and of their respective
appeals.

Appeal aliowed.
R. R.
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The assignee of a decree comuvot continue exeeution proceedings previonsly
cotmenced, nor ¢an he institute fresh proceedings without fivst making an
application under Ordér XXI, Rule 16, to the Conrt which passed the decrec.

Such an application is made to the Conrt as a Court which passed the decree
and not as o Coint which is 'uxmmting the decree and it is open to the jndg-
ment-debtor to plead that the claim hag already been satisfied even though tho
formalities prescribed by Order XX, Rule 2, sub rules (1) and (Yot the Codo
Lave not been followed.

THIS was an application under the coxtraordinary
jurisdiction against an order passed by 8. A. Naik,
Subordinate Judge at Malvan.

Bxecution proceedings.

A money decree was pagsed against the applicant in
the Court of the SBubordinate Judge at Malvan. The
applicant paid off the decretal amount which was noted
by the decree-holder on the decree. The payment was
not certified to the Court.

The decrec-holder next applied to the Malvdn Court
to execute the decree. Pending the proceedings he
transferred the decree to the opponent. The opponent
then applied to execute the decree; the applicant
appeared and pleaded satisfaction of the decree.

‘The Court held that the satistaction, not having been
certified to the Court, could not be recognised in exe-
cution and ordered execution to proceed.

The applicant applied to the High Court.

K. N. Koyajee, for the applicant.—Order XXT, Rule 2
does not apply, as the special provisions of Order XX,
Rule 16, are applicable here. Order XXI, Rule 2 applies
only between decree-holders and judgment-debtors,
but not between assignees of decree-holders and judg-
ment-debtors,

| f[ﬁGRtIMP J.:—Why should the assignment o  decree
‘make any difference ?]
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If I may suggest a reason, it may be this, that if a
judgment-debtor settles or comes to terms, with his
decrce-holder, he knows best whether to certify the
satisfaction or the terms to the Court or not, but in the
case of an assignee of a decree-holder, the judgment-
debtor does not know him and must be given an
opportunity to dispute his right to execute the decree.
But leaving speculation on one side, Rule 16 is quite
clear, aud imperatively requires that the assignee of a
decree must apply for execution thereof to the “ Court
which passed the decree”, and not to “ the executing
Court”, and provides further that notice of the applica-
tion shall be given to the assignor and the judgment-
debtor whose objections shall be heard before ordering
execution. Thus “the Court which passed the decree”
is bound to hear all objections including those on the
ground of satisfaction or adjustment. If the decree is
transferred to another Court for execution, even then
“the Cotlrt which passed thedecree” must first grant or
refuse the assignee’s application for execution.  If the
decree is adjusted or satisfled, the decree-holder has no
rights or interests left in him to assign. )

[CrumP J. pointed out Ponnusams Nadar v. Letch-
manan Chettiar®, and Ramayya v. Krishnamurti®.
These cases support my contention.

A. G. Desai, for the opponent.—Order XXI, Rule 16
does not do away with the provisions of Rule 2 in the
case of assignments. An application u?ndei' Rule 16,
though to be made to “ the Court which passed tha
decree”, is still one for “ execution”, and the provisions
of Rule 2 will therefore apply to it. Different consider-
ations cannot apply to decree-holders -and - their
assignees. Judgment-debtors ought not to be allowed
to collude with the decree-holders after assignment.

) (1911) 35 Mad. 659, ‘ @ (1916) 40 Mad. 296, -
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The judoment-debior had nolice and hig objections
have heen begrd and dealt with,

Mactamon, ¢, Jo—One  Vithal  Hari Kochrekar
ohtained o woney-deerce against the present petitioner
in Buit No. 8t of 168 in the Courl of the Subordinate
Judge av Malvan on the 2Znd Marvch 1918, The
petitioner wileges that he paid the whole amonnt of the
decree to the phalntiil on tho 28th October 1918 in foll
silbislfaction ; that the d “.(7l““i‘--h(ﬂd(~‘I‘ recorded - the pay-
maik on his copy of the decvee, bub the sulisfaction of
the decroe was not cerbided to the Court, as it should
have been, underGrder XX, Rula 2 of the Civil Proced-
ure Codo,  IH would appear that therealter the deeree-
bolder made an application for execution.  Before the
application was dealt with by the Courl, the decree-
heldor teanaforred the deeree to the present opponent
on the 18th May 18921, ';’iw opponent then applied for
execution of the decree.

The Conet on the 1 earing of the application raised
threo issues: (1) Coan the allegod satisfaction which was
nob cortificd to the Court be recogalized "in executlon ?
(2) 1f 50, s the sald satisfuction proved? (3) Is the

Cassigniment relled on by Gangavam provedy

"Phe findings of the Court on thess issnes were: (1) in
the negative ;(2) unnecessury; and (3) in the affiemative.
A«:;L-.m:::tim“\, the Couart directed o warrant {o issuc
againgt the ‘(\_..&gmetlzw(?;-ée?)b(‘n_' vuder Order KX, Rules 80
and 45 of the Code.

The pez‘;i't'ice"nm- has applied to this Court uuder
section 115 of the Code to vevise that ovder, Tt seoms
to me quite clear thab the lower Uourt Lad failed
entirely to recognise whab is the proper procedure to be
followed in the case ofan application being made to the
Court by the trauslerce of a decree.  Whether abtach-
ment procecdings are alveady comunenced ab the
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instance of the decree-holder or no#, the assignee or
transferee of the decree cannot continue any proceed-
ings previously commenced, nor can he institute any
fresh proceedings for the execution of the decree, nnless
he makes an application under Order XXI, Rule 15 to
the Court which passed the decree. That application
will be heard by the Court, not as a Court executing
the decree, bub as a Court Which passed the decree, and
it seems clear to me that nntil an order is made by the
Court which passed the decree that execution wmay
‘proceed at the instance of the transterce, it is not open,
to the transferee to execute the decree, nor is there any
Court which is execcuting the decree. That this must
be the right view can be shown by the instance of a
Court after having passed a decree transferring it to
another Court for execution. In such a case the
application under Order XXI, Rule 16, must be made to
the Court which passed the decrce, and the Court then
is certainly y ot the Court excenting the decree. The
provisions then of Order XXI, Rule 2 , sub-rule (8),
would not be applicable ag that only enac;t% that a pay-
ment or adjustment, which has not heen certified or
recorded as aforesaid, should not be recognised by any
Court executing the decree. 'That sub-rule layd down

an exception to the ordinary law that a party against:

whom a claim is made, may plead as a delon(,b that the
claim has been E:;Lti%llbd

In my opinion, therefore, when an application: is"

made to the Court which pas ss0d the decree by a
transferee or assignee of the decree fronl the original
decree-holder under Order X X1, Rule 16, the application
is made to the Court as a Court which passed the decree,

and not as a Court which is executing the decree ; and_
it is open to the judgment-debtor to- plead that the

claim has already been satisfied even although the
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formalitics prescribed Dby Order XXI, Rule 2, sub-
rules (1) and (2), have not been followed.

There is authority for this opinion in the decisions
of the Madras High Court in Ponnusami Nadar v.
Letchmanan Chettiar® and in Ramayyce v. Krishna-
marti®. |

In the Grst case A held a decree against C. It was
arranged between € and B that B should advance the
decretal amount to € as a loan and that an assighment
of the decree should be obtained in the name of B for
the benefit of C. The decree was accordingly assigned
to B who applied for execution. O set up the above
arrangement as a bar to execution. B contended that
sach arrangement amounted to an adjustment of the
decree and not bc,mrr certified to the Court it eould not
be given effect to under Order XXI, Rule 2, of the Civil
Procedure Code. There was a dilference qf opinion,
Mr. Justice Abdur Rahim holding that the arrangement
amounted to an adjustment of the decree, and not being
certified, could not be pleaded asa bar to execution,
Mr. Justice Sundara Ayyar holding that Order XXI,
Rule 2,did not make an uncertified adjustment invalid
but merely forbade effect being given to such an adjust-

‘ment when it was set up as a defence to the execution

of a decree by one entitled to do so. The section did
not disentitle the judgment-debtor to prove facts which
would show that the applicant was not the real
transferee, even if the facts he relied upon showed that
the decree had been adjusted.

The facts in the second case were very similar.  The
learned Judges following the opinion of Mr. Justice

Sundara Ayyarinthe previous case held that Order XX,
'_;ule‘_‘?, ;sﬁb-mle (8), of the Civil Procedure Code, did not

0 (1911) 85 Mad- 659. ® (1916) 40 Mad. 206,
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debar the judgment-debtor from proving facts which
showed that the transferee of the decree applying for
execution was merely a Benamidar of another judgment-
debtor, even if the facts on which he relied showed that
there had been a payment which had not been certified,
and that when the transferee was found to be such a
Benamidar, the Court was bound by Order XX1, Rule 16,
to refuse execution in his favour.

It seems to me, therefore, that the ordinary law
applies when an application is made under Order XXI,
Rule 16. The judgment-debtor asserting that he has
paid the decretal amount, even although it has not been
certified, is entitled to prove it. It cannot be suggested
that the judgment-debtor is not entitled to pay the
decretal amount to the creditor, nor cansuch a payment
be treated as a mnullity because it is not certified.
Therefore #f the decretal amount is as a matter of fact
paid, then the decree in the eye of lawbecomes satisfied,
and any attempt to execute it on a demand for payment
made is unconscionable conduct on the part of the
decree-holder. It is true that the decree-holder may be
allowed, under Order XXI, Rule 2, sub-rule 3, to take
advantage of the fact that the payment was not certified,
to contend that it cannot be recognised by the Court
executing the decree. But the fact remains, assuming
that the payment hag been made, that the decree has

been satisfied and there is nothing to trdnsfer, 80 that;_-
when a transferee comes to the Court which passed the
decree and asks the Court to recognise him ag a decree- .

holder, it is open to the judgment-debtor to say “ 1
have satisfied the debt which was merged in the decree.”
In my opinion, therefore, the Rule must be made
absolute, the order made by the lower Court set aside,
and the case remanded to that Court to be tried on the
footing that notice under Order XX1, Rule 16, had been
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issued and iy being heard, and that on the lmnr‘r_ing of
that notice, it will be open to the judgment-debtor to
prove that he satisficd the decree.  All costs will be
costs in the notice under Order XX Rule 16, Both
pariics to he allowed to addice ev .l(l(,?l]('(‘ ‘

grune, J. :—The question which avises in the present
matter is whether, where the assignce of a decree
applies to excente the decree, the Conet which hasg to
consider such application is preciuded from considering
any objection to the validity of the assignment, if such
objection invaives proof of facts showing thab thare had
been o payment or adjustinent of the decree,

Now ander Order X X1, Rule 16, where the transferec
of & decree applies Tor execution, ib is necessary  thab
notice of such application shall be given to the tians-
fevor and the judgment-debtor, and the decree shall
not be executad antil the Conrt hag heard their objec-
tions (if any) to ity execution.  The first paragraph of
that rale clearly lays down that the application for
execution must be made to the Court which passed the
decree, and it is plain enough that the Court which
passed the deeree is not necessarily the Court executing
the decree. The Court which passed the decree may
have transferred it for execution to another Couart, and
had the Legislatnre intended to indicate the Court
which executed thedecree for the purposes of Order X X1,

‘Rule 16, no doubt it would have used apt words for

that purpose.

Therefore, so far as the wording of the gection goces,
there seems no veason for extending to the consider-
ation of an application under Order XXT, Rule 16, the
bar introduced by the Sed pavageaph of Order XXI,
Rule 2. In that paragraph the words used are ©the
Court executing the decree ”, and, in my opinion, that
jxeSt:rict.ion should be confined strictly to those cases
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where it really applies. Itseems to me that where a
Court has to deal with an application on thenotice under
Order XXI, Rule 16, the question which arises is a pre-

liminary question, that is to say, whether the person

who comes forward as asgignee is or is not entitled te
execute the decree, and until that question has been
disposed of, no question of execution can arise, and,
therefore, there is no Court at that stage which can be
termed “ the Court executing the decree”. If that is
the correct view,and it findssupport from the decisions
which my Lord the Chief Justice has discussed, it
follows that the Court which has to deal with objections
to the validity of an assignment is not precluded from
considering those objections which are only excluded
from the consideration of the Couart executing the
decree. It follows, therefore, that if satisfaction ante-
rior to the date of the assignment is made out, the Court
‘could consider that matter before allowing the assignee
or so-called assignee to proceed with execution, and it
seems to me abundantly clear that if the decree has, as
a matter of fact, been satisfied before the date of the
assignment, there is nothing which can competl the
Court which passed the decree, to allow the alleged
assignee to proceed with execution. Indeed it would
be wrong to allow anything of the kind to be done.

Therefore in the present case the point which has nob
been determined must, in my opinion, be determined,
that is to say, whether the decree was as a matter of
fact discharged before the date of the assignment on
which the opponent applying for leave to execute bases.

his title. T agree, therefore, with the order proposed.

Rule made absolute.
R. R.
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