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^Before Sir Norimn Maaleod/Kt., Chief ' J u s t i c e  Orum^.

V IT H A L  Y E S H V A N T  GrAVDE (oKiGiNAi/.DtSFENDANT No. 2), A i’rELij&Ni 1S23„
S H IV A P P A  M A LL A P P A  H O SM A H l anl othriis ( o r ig in a l  P u iN T ii'i’s 5^

atn’ d D e fen d an t No. 1), Kespondekts®. ------

Il^ndu law— Joint family biidness~-3fariagor skirtbig neW''bmhrnss—'MoriQage 
. o f ■ family, jprojpzrty for business purposes— Proof that momy vxad harrowed 
for Joint family business— Liahilitij of co-2Mrcener».

A joint Hiudu ia a illy  coiisiated o i an arlult male member (nianag’er), Ins . 

son and his two ueplicws, one of whom had separated froin the fam ily. The 

fam ily  carried on two shops, one iu iron and the other iu grocery. Tht 
manager started two n w  biisinesses, one iu  oil and the otlier of. iuitateli.iii 
Al)out that time he borrowed money on mortgage of tlie fam ily property.
Although tlie deed of mortgage recited that the vnoney was hon'owed foi’ ' 
business belonging to thfe fam ily, there no evidence to jshow that it was aa 
recjaired. The mortgagee having sued to reeoXw the inoaey by &ale o f the- 
entire fc^nily property

iTeZJ, that the interest of neither of the nephews in the fjtn ily  property 

was amenable to the mortgage claim, it being necessar^  ̂ for the mortgagee t«5̂ . 

prove not only fliat tho' mortgagor '.was carrying on a fam ily business, but 

alao that the money waa required for that'butsiaess.

Raghunaihji Taraoh&nd v. The Bank commeuted on.

F ir s t  appeal from  fclie d ecis iou  of K. B, Natu, F irst 
Class Sabordlnate Juc!g(^at Belgaumv

Suit 0 a m ortgage.

A  Joiiu i l i iid u  .family consisted  of one K rlsim ojij. 
w h o  liad  a sonj 'Vam aa ; and tw o iiephew8 Y ith a l and 
Kasliiiiatli. 01; tiiese Kasliinatli liad separated from  
tlie fam ily .

Tlie fam ily  bii.siiiess consisted  of tw o sliops^ oiie o f  
w liicli dealt in  hardw are and the other in  grocery .

First Appe^ilNo. 51 of 1921.
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Shsyappa

t m .  / Ill 1906 Krislinaji started, a new sliop dealing In oil. 
It was closed in 1909, About that time, lie aLso started 
aiiotlier business in niirabolams.

On tlie X9tli of JaniiaTy 1909, Krislinaji, who was t'lie 
adiilb inale member o f , the family, borrowed 

Es. 9,100 on the Becnrity of the family property. Tlie 
deed of mortgage recited that the money was borrowed 
'“ for our needs arising out of some (pecuniary) dilli- 
unities, i.e., for the necessity of the business of the sliop 
belonging to the family.” There was no evidencG to 
.show if the old business of tlie family stood in need of 
iunds.

In 1918, the mortgagee sued to reco\'‘er money due on 
dhe mortgage by sale of the family property.

The Gonrt of first instance exempted Kashinath from 
liability, but passed the nsnal decree against Krislinaji, 
liis son, Yanutii, and his nephew, ’V'itlial..

Vitlial appealed to the High Court.

H. C. Coi/ctjee, with B, I t  Manerika?, for the

■0 . I to 3. ■
■ M a c l e o d , G: J. :~The plaintiffs sued to recover oa a 
simple registered mortgage boijd Rs. 9,400 principal 
;and Rs. 9,100 as interest, with costs and future interest 
■at 12 per cent. The original mortgagor was one 
Krishnappa Annappa. The pedigree of the family is as 
tolloWB !—

Annappa

yoshwnut 
(died J 0O3)

Vitwl Kashinatl) 
(Uo£fudlant No, 3)

loib)
 ̂ 1

V iim ati
(Del’oinliUit No. I)
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PlYesliwant, the Brother of Krislmaji, was separakcl 
from the family. The members who remained foiixt 
were KriBhnaji, his son Yaman, and Vithal, the brother 
of Kashinath. A decree was passed in favour of the 
plaintiffs for Es. 18,800, with costs and future interesb 
at 12 per cent, per annum on Rs. 9,400 from, the siiife 
date till the expiry of six months from the date of the- 
decree and at 6 |>er cent, thereafter iintil satisfactlOii,, 
On failure so to pay> the mortgaged property excepting 
the interests of defendant No. 3, if any in it, or a snilficient 
portion of itj was to be sold towards satisfaction of the 
mortgage. The personal remedy was held to be time- 
barred. The principle issue in the case was whether 
the mortgage was executed for a joint family necessity. 
The Judge found that issue in the affirmative; The 2jad 
defendant Vithal has appealed. In 1909, Krishnajl was  ̂
the sole adult member of the family. He carriM oa aa 
iron shop and a grocer3̂  shop, which undoubtedly were 
businesses belonging to the family. From 1906 to 190£' 
Krishnaji l^ad also carried on an oil shop. But that 
was a new business, and so the other members of the-; 
family would not be liable for any debts which WQre 
due by that sTiop. In 1909, Krishnaji entered into a ’ 
Xmrtnership with some other persons to deal in mira- 
bolams, and there can b(j no doubt that that could not 
be treated as a family business, and that Krishnaji- 
would be liable for any debts which were incurred far 
that basiuess.

The law regarding mortgages of joint family property- 
made by the manager of a Joint family governed by ther- 
Mitakshara, who is not the father of the other members,, 
is laid down in Anant Bam  v. The Collector ofJStah^\. 
a decision of the Privy Council. Such a toortgage^.

iTimit
Y«ynvA!5iT

■j,
SlfiVAiH-'A

(I) (1917)40 All. 17 L
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It was lield, could only bo Jastlfled so far as U was 
■waiited::[or tlie joiiitfaially purposes. I ! tb.o iiecosfetUy 
eoiild not ba eshablialied by 'direct ovideaco, U. iix'ighfc be 
assumed, 11 tb coaid bo skowa tliafj reasonable care 
was takeii bo aseertaui 11 siicli circtuiistances existed 
and tlie traiisier(3e acted in good faith. In ei tlier cawe 
tihe harden g! prool; was on the person wĥ o claivned tlio 
benefit oi: the mortgage. It was fartlier hekl fch.at il tlie 
mortgage debt was nofc Incurred for nece^Hlty, ,not even 
:lhe mortgagor’s own interest could !)o sold, in enforce
ment ol; such a mortgage.

In tlio suit mortgage deed, wltli regard to tlie ainou,nt 
;ta'ken from the inortgugee, it was stated as follows j—

The amount, of: riipeaii taken trom y.iu by \m- Cor our iioed.i .arising out; of 
-Bo;ne peoiniiary iliflleultic.s, 1. e. for tlio ueco^sily of tlui l)nhtinoH3 of the shoi> 
!)fi!ongiag’ to (ilitf frtinily of Krishiiaji Ariiinppfi Gavtlo ;uid tlio aaid minors in 
■•ifi Collows ;“ Fis. 2,000 : KrI.‘ihiiaji Annappa GfAVil«, one of. iu> has taken 1‘roiii 
■jon ̂ on 1;Itli 0 January oi: 1009, by in wi'iting a promiMjKJry ft

:;vEs. SjOOO in cash aiwl fe . TyiOO bavo been roceivod from you now."

That statenienti ill the mortgage bond would not be 
binding on the 2ad defendant, nor would i f  avoid the 
necessity of the mortgagee proving that the mortgage 
iiioiiey was reqiiired for joint family pniposes. Tiiere 
is  no evldenee whatever that at the time when the 
mortgage was execiited either the iron shox> or the 
■grocery shop was in need of funds. There is no. evid- 
■ence that the mortgagee toolc any >steps to ascertain 
whether or not the money was required for tlie family 
business, and therefore, it is difficult to see how the 
mortgagee has satisfied the burden of proof which lay 
npon him. Bat reliance was placeckon the decision in 
Ecu/hnnaihfl Tamchand v. The .Sank o f Bomhay^K 
The plaintlH: in that case filed a suit on certain pronvis- 
f̂ ory notes Bignod by tho only adult male member of a 
joint Hindu (srm carrying on an ancestral trade, and it

: (1900) 34 Boui. 72.
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was held that fclie minor defenclaiit’s sliare in the lirm. ^
. ' Titjiaiwas liable. Mr. Justice Chaiiclavarkar at p. 81 said yitjial-

“ Assuming tliat it is so [vsc. that the minor is g'overned by the prinoijies oH 
lliadu law], what is the Hindu Law on the subject ? Where aniitior is a SafO i’PA
co-parcener in a joint'-fatoil'y, his share in the family property is liable for debtB -Mai.iappa,
-contracted by his managing' co-pareener for any/«•>??,?.% or ariy purpose .
;iueidont.alto it. I f the fainily is a trading finn, the same rule mu.st apply with 
this difference that the tevm familt/jwrjjose ovpurjwses inddental to it 
iiere give way to the ezpressioa trading imrposa or 2mrpo$& incidental to it, 
liaviiig regard to the nature and objects of the f  atiiily business. The circulating 
« f  a negotiable instrument is in the case of a joint family trading as a firni, 

neoessary lor its oxistGvce and its purposes. It ia a necessary incident of the 
carrying on of the trade. Without it the firm could not gain credit iii the 
. snarkefc and prosper.” ■

, With: tlie greatest resiject I should say that: assertion' 
was far too wide. Although in the case of some ioint 
family firms the circalating of a negotiable instriiment 
nia;f be a necessary incident of the business, : it still 
iiiast shown that i t : is .a necessary incident, of/ 
bnstness carried on by the Hindu |Qiht :familyv^^ 
members the plaintifE seeks to make liable. I think it 
is most probifble that from the evidence which was 
foefore the learned Judge, it did appear that in that 
family it was incidental to its business to circulate 
negotiable instrument:'!. But I do not think that the 
argument holds good that an exception can be grafted 
t:o the rule laid doYvni I'y ilie Privy Council When the 
manager of a joiat Hindu family mortgages joint estate, 
it must still be incumbent on the i^arties snpi^orting 
the mortgage to prove that the money raised on the 
iiiortgage was required for family purposes. No doubt 
if the family is carrying on a trading business, it would 
1)0 very much easier to i)rove tJiat the money was 
required for the purposes of that trade, and so for 
family purposes, than if the family were mere agricul
turists. But it is not a necessarj^ inference that, because 
Eiislinaji was carrying on two sliops dealing in iron



and grocerieSy and 'beeaiisc lie raised moneys by 
inortgag’iog familyVproperty, the rnoney was neceŝ « 

Aeshv̂ t : Barily req îured for the piirposcjs ol t'lio joint fainiiy
/ ; . husiness. There is no direct evidence as to wliat wan'
'Majj.aita. ilic capital involved in the iron and grocjery «hops m : 

1909j biit there is alBO no evidenee. whatever that they 
were in need of BO much money as was raiBod by 
Krishnaji on the said nrortgage. On the other hand, it 
has been proved that Krislinaji in 1,909 was enterhjg 
upon an en,tirely new ventiire with several outBido 
partners which required, as tlie acconnta bIiow, consider
able capital.

It was suggested that before 1,909 Krislinaji bad beeji 
dealing in iniraboianis. Tliat aug'g’estio,n is based on. a 
statement made in the plaint In the Buit filed by Kaslii- 
nath, the 3rd defendant, for xxirtition, in which ho

■ claimed a share in the mirabolam, business. That by 
itself'Would not be evidence: that aB a , matter of fact 
Krishnaji; was carrying on niirabolain buBiness as a pact- 

: :of the :family trade. ■ Even if ho was doing so, it wonld 
, not be an ■ aaeesfcral biiBineBs , any more® than the oil 
shop: w as.; me, therefore, that; the onus
which lay on th to prove that Krishnaji
was entitled to mortgage in his favour joint family 
estate for family purposes has not been satisfied* Tlie 
Judge says at page 7 “ I fully believe that the suit deist 
was borrowed by Krishnaji for joint family .necessity, 
i.e., trade necessity as stated in suit bond. It is not 
Bhown that Krishnaji had no necessity to borrow at 
tbetim e oi the snit bond. Krishnaji was a nian of 
business and I do not hence disbelieve the statement ia 
snitbond about the amount being taken for family 
trade necessity I have endeavonred to show that tlio 
learned Judge has not appreciated, even if he considered, 
tlie decision of the Privy Council, which shows that it 
is not sufficient for a mortgagee to prove by evidence

G42 I N D I A N  l A W  E E i m T S .  [V O L . X L \ ’ IIV
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that tlie-mbrtgagGi' was carrying on a faiiiily: business.,;: __________
He must sliow that tlie money was required for tliat - v'nmii " 
business. It folio ws tliat the appeal nmafc be all awed, y TBsHVAisfT, 
and that the interest of tlie 2i;id clBiendant: in tiie s'ait smvippk 
property must be excepted from tlie sale. : ■ ' M̂LLAPPi.,

;TIie 3rd defendant Eaalilnatil. was made a 'party to 
the suit and altliongii the suit, was dismissed against 
liini> lie was ordered to pay . his own costs. In his 
appeal No. 93 of 1921, it has been argued for the 
respondents that no appeal lies .on the question ofcosts.
In this particular case we think a princip le  is inYGLved.
But, apart from  the question w h eth er : a,ny principle;Js 
involved, since the 2nd: defendant has : appealed, ;the^ 
whole decree of the low er Gonrt is before U8,; and we 
can make any altei’ations we think fit in it. The 
principle involved is due to the rule ' that costs i'ollow  
the event, and that the su ccessfu l. party is entitled to 
g-et his casts, nnless it has been ; shown that there; is 
.some very good reason w h y he should bear: liis: own 
costs. This .has no t been done. The plaintiSs, there.^ 
fore, w ill have*to pay the costs of the 2ii,d and :3rd 
defendants in  the Court below  and of their .respective 
appeals.

' 'U. E.

■APPELLATE-:

Before 8 tr Norman Macleod  ̂ Ki., Ohief and jU'r. JusUce Cnanp

UilGHUNATII GtOyiND llA Y E K A R ' ( oiiiaiNAr. D efendant N o. I ) ,  1923-
AppLiCfVmT GANCIAKAM YE3U MAYEKAK (A:i3.̂ -iajrEB (.rt<’ ouxarNAr, Janmry d.
D eOREE-IIOLDEe), E eSPONDENT®,

Oivil Procedure Code (Aet V of 190S), Orde-r X X I, Jinks 3 and 10— Decree 
— Saii^iciioh~Not eî rtified to OpurtT—Assiffmnenp of decreef.

®Civil Extraordiiiaiy Appllcatioii 1̂ 0. 310 o:f 1921.
I L E 8 — 6 ■ " "  ■ '


