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APPELLATE CIVIL.

Before Siv Norman Mucleod, Kt., Chief Justice, and My, Justice Crump.

VITHAL YESHVANT GAVDE (omginar. Dereypant No. 2), APPELLANT v.
SHIVAPPA MALLAPPA HOSMANIL AND oTHERS (ORIGINAL Pmnmns
AxD DErENDANT No. 1), RESPONDENTS™,

Imdu law—Jdoint family business—Nanager sturting nnw business—Morigage
of family proparty for business purposes—Proof that money was borrewed
for joint family business—Liability of co-parecners.

A joint Hindu family consisted of an adult male member (manager), his-

snn and his two nephews, one of whom had separated from the- family. The
Lumly carried on two shops, one in iron and “the other in grocery. The
manager started two new businesses, one-in oil and the other of 'mirabolamu.
About that time he borrowed money on  mortgage of the family property-
‘Althonglh the deed of mortgage recited that the money was buirowed Lo
business belonging to the family, there was no evidence to show that it was 80
required. The mortgagee having sued to.recover the money by sale of the
cutire fygily property i—

Held, that the juterest of neither of the llf‘pht’Wb in the fanu]y pwpa:fs'
was amenable to the mortgage claim, it being neumax) for the moct gagee to
prove not only ®hat the mortgagor was carrging ou a family business, but
also that the money was required for that business.

Raghuwndlji Tarachand v. The Bank of Bombay ™, commeuted on,

FrrsT appeal from the decision of K. R. Natu, First
Class Bubordinate Judge at Belgaum.

Suit on mortgage

A]omc Hindu family consisted of one Krishnaji,
who had a son, Vaman ; and two nephews Vlthal and

Kaghinath., Of these Kashinath had sepamted from‘
the family.

The family business consisted of two shops, ~ohe of
which dealt in Imrdwar and the Otlltl' in Wl'ocery
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Tn 1906 Krishnaji started a new shop dealing in oil.
It was elosed in 1909. About that time, he also started
another business in mirabolams.

On the 19th of January 1909, Krishnaji, who was the
ouly adnlt male member of the family; borvowed
Rs. 9,400 on the secuvity of the family property. The
«leed of mortgage recited thub the money was borrowed
“ for our needs arising out of some (pecuniary) difli-
culties; ie, for the necessity of the business of the shop
helonging to the family.” There was no ovidence to
show if the old business of the family stood in neecd of
funds,

In 1918, the mortgagee sued to recover money due on
Ahe mortgage by sale of the family property.

The Court of first instanee exempted Kashinath from
diability, but passed the usual decree against Krishnaji,
his son, Vaman, and his nephew, Vithal.

Vithal appealed to the High Court.
H. C. Coyajee, with D. R Manerilar, for the

sappellant,

Nilkant Atmaram, for respondents Nos. 1 to 3.

MacLeeD, C.J. :—The plaintiffs sued to recover on a
gimple registored mortgage bopd Rs. 9,400 principal
and Rs. 9,400 as interest, with costs and futare interest
at 12 per cent. The original mortgagor was one
Krishnappa Annappa. The pedigree of the family is as

Follows i—

Annappa
Yeshwant Krishnaji
Vo fdied 1908) . (liesl 1910)
LA | |
‘Ij? 3 T ‘ | Vaman
hal: ‘ Kashinath (Defendant No, 1)

endont No. 2)  (Defeudant No. 3)
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‘When the mortgage was executed Kashinath, the son
of Yeshwant, the brother of Krishnaji, was separated
from the family. The membels who remained joint
were Krishnaji, his son Vaman, and Vithal, the brother
of Kashinath. A decree was pagsed in favour of the
plaintifis for Rs. 18,890, with costs and future intevest
at 12 per cent. per annum on Rs. 9,400 from the suic
date till the expiry of six months from the date of the
deeree and at 6 per cent. thereafter until satisfaction.
On failure so to pay, the mortgaged property excepting
the interests of defendant No. 3,ifanyin it, ora sutlicient
portion of it, was to be sold towards satisfaction of the
mortgage. The personal remedy was held to be time-
barred. The principle issue in the case was whether

the mortgage was executed for a joint family necessity.

The Judge found that issue in the affirmative.  The 2nct
defendant Vithal has appealed. Tn 1909, Krishnaji was
the sole adult member of the family.  He carried on an
iron ahop and a grocery shop, which undoubtedly were
businesses belonging to the family. ¥rom 1906 to 190%
Krishnaji had also carried on an oil shop. But that
was a new business, and so the other members of the
family would not be liable for any debts which were

due by that shop. In 1909, Krishnaji entered into a:
partnership with some other persons to deal in mira--
bolams, and there can bg no doubt that that could mnot:
be treated as a family business, and that Krishnaji
would be liable for any debts which were incurred -for

that basiness.

The law regarding mortgages of joint family property
made by the managel of a joint family governed by the
Mltakbham who is not the father of the other members,
is laid down in Anant Ram v. The CoZZector of L Emhm
a decision of the Pllvy Gouncll Such a mortgage.

™ (1917) 40 A11.<1,71_<
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it was held, could enly be justified so faras it was
wanted for the joint family purposes. [T the necessity

could not be established by divect evidence, it might be

assumed, it it could bo shown that reasonable care
was taken to asesrtain if such circumstances existed
and the transterce ncted in good faith. n either case
the burden of proof was on the person who claimed tho
benefit of the mortgaze. Tt was farther held that if the
mortgage debt was nob tnearred for necessity, not even
$he morbgagor's own interest could besold in enforce-
ment of such a mortgage.

<

In the suit mortgage deed, with regard 6o the amount
taken from the mortgugee, it was stated ag follows :—
“The amount of rapess taken from you by ws for one aeeds arising out of

some pesuniavy diffiendtios, L e for the necessity of the busiuess of the shop
Belonging to the family of Krishnajt Avnappa Gavde and the said minors is

a8 Lollows :—Ts 2,000 5 Krishuaji Aunappa Gavde, oug of us bas taken from
gou on [th danuary off 1909 by passing in writing o promissory note

g, 2000 incash aud Bs. 7,400 have been received from you now."”

That statement in the mortgage bond wouald not be
Hinding on the 2nd defendant, nor would it avoid the
necessity of the mortgagee proving that the mortgage
money wag requived for joint family pudposes. There
is no evidence whatever that at the time when the

- mortgage was execubed either the iron shop or the

grocery shop was in need of funds. There is no evid-
ance that the mortgagee took any steps to ascertain
whether or not the money was required for the family
business, and therefore, it is difficult to see how the
mortgagee hag satisfied the bureden of proof which lay
upon him. Buab relinnce was placedson the decision in

Raghunathii Tarachand v. The Bank of Bombay®,
"_'Ehe plaintiff in that case filed a suit on certain promis-
“sory notes signod by the only adult male member of a
joint Hindu firm careying on an ancestral teade, and it

) (1909) 34 Bow, 72,
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was held that the minor defendant’s share in the firm
was liable. " Mr. Justice Chandavarkar at p. 81 said :—

 Assuming that it is go [se. that the minor is governed by the principles of
Hindu faw], what is the Hindu Law on the subject ? Where a minor is 2

go-parcener in a joint family, his share in the family property is Hable for debts.

contracted by his managing co-pareencr for any fumily purpose or any purpose
incidental to it. If the family ig a trading fiem, the same rule must apply with
this difference that the term family purpose or pu'ayw.s‘e.s‘. incidental 1o i must
here give way to the cxpression trading purpose or purpose incidental to i,
having regard to the nature and objects of the family husiness. The circulating
of a negotiable Instrument is in the case of a joint family trading as o fim,
nesessary for its oxistence and its purposes. - It 3s a necessary incident of the
carrying on of the trade.  Without it the firm could ot gain ~credit in the
market and prospér,” ‘

With the greatest respect I should say that assertion
was far too wide. Although in the case of some joint
family firms the circulating of a negotiable instrument
niay be a necessary incident of the business, it still
must e shown that it is a necessary incident of
business earried on by the Hindu joint family whose
members the plaintiff seeks to make liable. I think it
is most probable that from the evidence which was
hefore the learned Judge, it did appear that in that
family it was incidental to its business to circulate
negotiable instvuments. But T do not think that the

argument holds good thal an exception can be grafted
to the rule laid down ty the Privy Council, When the

manager of a joint Hmd.u family mortgages joint estate,
it must still be incumbent on- the partles supporting
the mortgage to prove that the money raised on the

mortgage was required for family purposes. No doubt
if the family is carrying on a trading business, it would

be very mueh casiev to prove that the money was

required for the purposes of that trade, and so for
family purposes, thau if the famﬂy weare mere agricul-
“turists. Butitisnot a necessary inference that, because
Krishnaji was carrying on two shops dealing in iren
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and groceries, and because he raised meneys by

mortgaging family property, the money was neces-
sarily required for the purposes of the joint family
business.  There is no direct ovidence ag to what was
the capital involved in the iron and grocery shops in
1909, bub there is also no evidence whatever that they
were in need of so much money as was raised by
Krishnaji on the said wortgage.  On the other hand, it
has been proved that Krishnaji in 1909 was entering
upon an entirely new venture with several outside
partners which requirved, as the accounts show, congider-
able capital.

It was suggested that before 1909 Krishnaji had beep
dealing in mirabolams.  That suggestion is based on «
statement made in the plaint in the suit tiled by Kasli-
nath, the 3rd defendant, for partition, in which le
claimed a shave in the mirabolam business. That hy
itself would not be evidence that as a mattes of fact
Krishnaji was carrying on mirabolam business ag a pare
of the family trade.  Kven if he was doing so, it would
not be an ancestral business any more®than the oit
shop was. It seems to me, thercfore, that the onus
which lay on the mortgagee to prove that Krishnaji

was entitled to mortgage in his favour joint family

estate for famil y purposes has not been satisfied. The
Judge says at page 7 “ I fully believe that the guit del
was borrowed by Krishnaji for joint family necessity,
i.e., trade necessity as stated in suit bond. It is not

shown that Krishnaji had no necessity to borrow ab

the time of the suit bond. Krishnaji was o man of
business and I do not hence digbelieve the statement in
suit bond about the amount being taken for family
trade necessity 7. Ihave endeavoured to show that the

learned Judge has not appreciated, even if he considered,
the decision of the Privy Council, which shows that it

3 ot sufficient f,or a mortgagee to prove by evidence
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that the mortgagor was carpying on a family business. 1923.
He must show that the money was reguired for that

VirHAL

business. It follows that the appeal must be allowed,  Yesuvawe
and that the interest of the 2nd defendant in the sait gyl
property must be excepled from the sale. : MALLAPPA,

The 3rd defendant Kashinath was made a party to
the suit and although the suil was dismissed against
him, he wag ordered to pay his own costs. In bis
appeal No. 93 of 1921, it has been argued for the
respondents that no appeal lics on the question ol costsy
In this particular case we think o principle is in ‘v‘uh’ed.
But apart from the question whether any principle js
involved, since the 2nd defendant has appealed, the
whole decree of the lower Courb is before us, and we
can make any allerations we think #if in it. The
principle involved ig due to the ruls thal costs follow
the event, and that the successful party is entitled to
get huis casts, nnless it has been shown that therve is
some very good reason why he should bear his own
costs. This has not been done. The plainbifis, there-
fore, will have*to pay the cosbs of the Znd and 3rd
defendants in the Conrt below and of their respective
appeals.

Appeal aliowed.
R. R.
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