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I would only add tliat I do n o t  tliink that the t̂ u I- 
iiig in Bhitgvant v. Appajî '̂̂  aî ecfcs- onr decision in 
tliis case. That was a case wliere thete had beeii a 
part performance of the eonditions, and the facts are 
clearly very diflerent from those ol this caboV

I coDcm\ tiieref()re, witli my learned brother that Hie- 
appeal should be allowed with costs.

1922;

A’M^aal allowed.

18 Bom. L.-B. 803.
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Before Mr. Jusf 'iGe Marien and M r. Jmllce Faioeeit^

SANDU W AL'II AND AWTaBit ('iRjGiNAL Pl.uxtiffs), A ppellants, y.
BinKGliS.N'D BtJivAJMAL asd oi’i'ilouw (cjiicu.YAL l>nFnNiiANT.\). K.:s-

■ POK'D ENTS*'% ' ■

Imlian Meghlraflon ^ct ( X V I  of 190S)  ̂ section 17-—Re.gisinithn~Ajj.recnu:ii".,
to tramfer 'cquily -of mhmpUon— Doctrine of jm H ■performance.

Thu owned two lieUls boaving Survey Nos: 76 and 3,G4. ■Tlie}’' '
sold the iifIdH to deHauhwts, and oxounloi] n deoil of sale foi' TIs. 1,‘20U. At 
the aatiie tirne another doci.iment was pasKt-.d hy whic/n Lh« plainliffs ngiv.'.'d tn 
re-pay the pvircliase iiionoy in ten equal annual paymentis, and the defendants 
on receipt of the money were to rnconvpy i))e property. Tho propeTty rei»fiin- 
ed in plaintiffs’ p‘.)Hyessii)U. Two years later, the parUos oxooutGcl an an- 
registered ddfiiunent Avheriihy the dofonduiits took into their possession Survey 
No./ZB free from rtHjeriiptio]) by tl3o plaintiffs ; and the plaintiffs retained Hnr- 
vey Ko. 364 free from (In; dc'fendantfi’ cdaim. The plaintiffs, however, wont 
back on the arrangement ;ui'l sued to redeem Survey No. 7o. The dofeudanttj 
pleaded tlie nnreg’islered agToeni(‘nt in snpiiort of their claim ; but the j l̂airit- 
ifEs contested that the ag;reeni(.;nt not having been registered was inaclinisfiiL'ic- 

in Gvidence —■

Held, that, apart from the qnoation of rog'iatration, the agreenient in qnestiow 
■was binding under the eq.uiitable rule of part perforraauce.

'̂ Second Appeal Nu. 76S of J.92L̂

A”, u- in- 
bn' iili
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Mahomed Mum y. Aghore Kumar GangidP'i;  Eirafal ,v. SlutMkar̂ )̂ aucl
Sakiniaf:~v3<mnht Begara v. Mciiika xillah Khani^^ folhnvvxl. . ,

Kurrl Yeemnddl 'V.. Knrri BapireJtU'^  ̂ juiil Itamnnathau ' v,. Rmtija' 
n a ih a n , ilisscnted i'roiii;

IIbM, hy Marten J„ ( F ' U i c ' f t f (lisseniiii^^') tliiit, tlio (Ificiin'ioiil,, ^vutj ,nnt 

•eoinpnlsoiily :regist'rii1;>le,- inaMUui h a« it d id 'n o t  ii] Tiict inu)rti‘oi’ tbe  ofii.iily o f  

re(leniptio3i;l)ivt was on ly  mi rtgt't!oaterrt/tu tranHfe - '

'v SscOND a|);ĵ eal from tlie decision ol'N. B. DeBlimiilvli, 
Assistant Judge o.i; Kliaudesh, coiiflrraing the decreo 
passed l)y K. K, ..Suiiavala, Bubordinate Jud:ge at 
.Blnisawal,.

Buit to redeem, a mortgage.,, ,

Tlie plaintiffs owiiod two fields beari iig Survey 76 
and r>r)l Iii 1906 they Gonveyed tlie two fields to the 
Îf'fcMxdontH, This was evidenced, by two dooiimeats *, 

;tho lirst c)t wliicli:,.waB,,a:; deed; foi^ Balo ;lor, .Rsv 
.By the second, dociimeat, tlie plaintilfe iiiidertook: to 
I’epay the aaioiitit of Rs. 1,200 in ten annaal instalment.s 
-uf. Rw. 125 eiich, and tlie deCcndaut.s agrot'd on si'ich, rc~ 
pLiymeiit to reconvey the lands to the phiintin'H. The 
luiids, however, I'eniained in phiiiitiifvs’ posaoRrilon. In 
the first year alter the agTComeiit, the' x:>la in tills paid 
the first instalment of Rs. 125 in cash ; they paid the 
.second one in,hind.,

' No fiirtlier ihstalnients were' paid V'but in lOdS,. the 
ĵmrties execiited an unregist^ docmnent  ̂whereby 

the dol(^,dants agreed to receive Survey ,No, 76 as :freo 
from mortgage claim ; and the plaintiffs t̂o keep survey 
No. 36‘i; as free from any claim of the det'endants. »Sirrvey 
No. 76 was trarisferred into defendants' i>ossessioh, tind: 
I'hey paid assessment for the land.

(1) (191.4) L. 42 I. A. 1 rtl i>. iJ. (1017) 40 All. 1S7.

8̂) (1921) 45 Bow 1170. W (ll^OG) 21) Mm],

: . ' ^  (1917) 40 Mild. 11 [M.



In 1919/tlxe plaintiffs sued to redeem Survey No. 7(> 
fro'ni tlio defendants under the provisions of the , ,
Dekkliaii A|l^icultlmsts’ Eelief^^A  ̂ IS79. The defend- ^̂ rAû
ants contended that under the agreement of 1908 fcliey 
had tlie land sold to them. The xDldintid's objected thafi KuirA-ifiAx,
the agTcemeiit could not be looked ai; for want of 
registratibii.

: The lower Courts were of-opinion that the agreement 
in :questi.oii was hot compulsorily registrable, and 
missed the suit. :

The plaintiffs appeaieti to tLib llitjii Uourt).
S. R. Gokhale, for D. 12 Patwardhan, for the 

.appellants.; \ ‘
K. H. Kelkar, tov t^

Marten, J. :^The'point on tliM appeal is .whether the 
plaintiff-ap|)eilants ar(̂  entitled to treat Survey ¥ov 76 aw 
still subje t̂^ t̂d the 'mortgage ;o£̂  21th:d:anuary’d906. Thê  ̂
resi30ndents contend that as the residt of a contracii 
arrived at in 1908 it was,agreed that tho'  ̂ should 
acquire the eqiwty of redemption in StirvcA No. 7f!, bnt 
sliouhl reconvey the otljer property orî înall̂ v coinpria*’ 
ed lii tlie niortgai '̂c, viz., SurÂ ey No.
r-The :c.oatro\'>■pr̂ ^̂ ^̂  has uuiinly. i arned on-tlie doetiment 

ofi’the- 2;̂ i!d of- iM'ai'ch I9D8, ,Exhi bi t which alleĝ r̂ d 
to'^evidence' tjii,S',a(4’reo]nent.' Tho appellants, -̂ ôntesid' 
that it is inadmi«wi.ble in evidence - for w-aiit of-registrar 
Uon, and alternatively, that  ̂D.n tlie 'truejeonsfeructiTO of 
i(i, ■ it - only amounted -to • putting - thĵ  ■ deifeiidants il l  
possession of one of the i3lbts ■w]ierea.si ‘'Up ' t’'6 
they-had not obtained.])ossessioii'of eifch'ex jjlot,-1 .. rv.-,rr:

A b to its admissibility in evideiioe. 6n4 mam' que'.?tioii 
is whether the document 'amotints to' a tmnsfer of 
equity of redemption, or whether oiilt'^ true 
tioa it /on ly  amounts to a contract t̂ô  transfer''the-

VOL. X L V II .] ̂ BOMBAY: SERIES. : ’
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Tlie Pidi Beiicli decision in Bap f̂- Apq/i v./ 
J^ashiuctfh Sado'ha^ estaliLlHlie.s tliat: in Goiiii; ti 

‘ eon tract for Bale which U capai)!o of spociflc ])ei'forii)- 
ance may be set op in answor.io a claim, for jiosBcssion, 
by a vendor. And Venkatesh Damodar v. Maila^ppa 
Bhimappa^ '̂̂  Bliowa tisat wiie.!‘e a piirchasej* has obtained 
possession, it is immaterial that more than tliree yeai*B 
have ehip«ed Bintie tlie date I'or cOiiiplellon of the; 
original contraot. .Fiirbher, tlio Indlaii, Ilegistrafcioii 
Act itself d.mws a dear dist,in,ctioii botwecvu whafc l will 
call conveyanccis, which reqoij-e re;^lsiration, and iiiero 
.a,"reen]e,nts wiiiivh, (!,o n.oL Broad,ly HpBaiviiig', Lids may 
])e described as Us,o difl'orftnee liLdweoii 8n.l)-3tM';i:.i()H fj.) 
((6) aiifi Hub-'̂ êclJoii (2) (v) of Kaotion 17 of the Iiidifiu, 
Regijvtratiioa A:ct, Aocordiiigly it wan decided by Bir 
CJiiarlt̂ s SiH'geiifc and. Mr. Jiiatieo Tohing iii ShrMfiur 
Ba^llnl ■ Saiimhw Me'Iwikkila^:
I ] I at; n.n: ag r€;eK],e}it to 8clt an e (| ni ty o 1: i-odom 11 oii iieed. 
iiotVbe.regisiercd. .
:; To iind'ei'ritand the dbesainerit; of lOOS.oiie tnnBivappro- 
elate whai-'was Iho ih'eii j:)o:4iiilon nu î he two doOn- 
moiits'of :i4Lh *]aiuiary i900v Exhibits 28 au‘d'1;Qy  ̂ The 
ilrst oi! Uicria doeunieufcs-qmrported to'lio'ii'B 
4he plginti.flif;tOi,the’deftmdaiita'for Rs 'î SOO.r; The othe:r 
v-(l0 ettin@Efc ̂ pnrportfed̂  ̂ Ije Bii'agreemBnt by which ‘the
■ ;pMntiiL:wus tO''pay tlie detendairt’ ' 125 'per-ananm; 
fof: tenyeton; aiid o.n stich repayaiiejit the- defendant 'Vv̂as 
to GxedHte-a'deect of i-e-sale, and to 'defanlt of paynionfc 
the aiauTial- i.!istalment3 :''were' to ' cari-y ■ intorest, and if 
tlî :''pla:rirtlffifhdh?d-̂ :̂  pay off%he'money h.o shohld not 
have aiiy bd^htdeft ifc th6‘pr^ In my opinion tlie
lower Oourl̂ s .have righ tly ai’rived at tlie conclusion 
that tho,S0 two documonls taken togcd-her constituto a 
luorigage and, not a sale.

«.(1D1G)41 riOhi. 438. (y (1!),21.) Boni. 72:>.
(3).(189a) 18 Bo/:!.
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Turning next 'to tlie :dociimeiit of Maroli 1908 
lubifc 8i) lam of opmioiltliat on its true constriictioii the 
.parties intended tliat the mortgagee was to take Survey 
Ko. 76 free from redemx:)tio]i, and that the mortgagor 
was to take Survey No. 39i free from the. mortgage 
’del:>t. Ill effect, therefore, in my opinion, the agreement 
W'as that the mortgagor was to sell Survey No. 76 to the 
defendant for the amount of the mortgage debt.

It will be seen, therefore, that a reconveyance or deed 
:0 i; resale was necessary, as regardB.Survey Ko. B94. Ao-
■ cordingly Exhibit 31; prbvicied aS: follows : —“ Y"oii (the 
mortgagee) have agreed to efect the re-sale nf that .at' 
my convenienQeyby a. regular. registered: deed Bat as
Fegards Barvey No. 76 the parties, seem to have thought 
that it would be suflicieiit'to: leave the original .deed o& 
Baiê  Sxhibit, 28, 8land log, and/merely to cancel the; con- 
^teinporaueous docum,eBtj  ̂Exliibit 32. /^Aceordingly 
hibit Si T>rovides that-—

V 7G; friniv;Out ' ■<■:)£■ t'afi: propcrtlcvs- iiirolrcvi/in tluvt̂  n hy
witv of: !-'ukf isa.s.lieeirgivo!): t'ui.s 'tin}' to yoii iii’iicu-ot tl\e dc4v of yoni 
;aiid hati been givoii iirto.'your posBcswion tiiis P̂ ssesainii of
Sarvey "No. 7G lias aceordusgly boon givc'ij.to you tliis clay;: Aud the survpy 
iiiinilier lias accoi-ili'M.'̂ ly l.)rtsi» transferred to y oaro wneralii p. i ts'cl .......the
iiekl 0̂  Survey'NorfG"'is given to you for cultivation and has lioen f];iven into 

]>Gs?e3.Miciri...;tiie'said K iinnlK;i’ fihall l)u Ireatcd ati sold (m thti l/aKii'
liu'* btxMj lUiuU* i »  the sa id  hur>ir}ta'iia 

and i-s eaitoclled and-liasi been ^iven into-your possession.’

- K common groand t].iat no endorsement has
beo]i, mtide on the 'Exhibit o2', noriiaB'it
been cancelled lormally. On the whole I am of opinion 
tlial thî < document. Exhibit o-i, did not amount to art 
actual transfer of the e((?iity of redemption, Imt ouiy 
amounted to an agreem.ent to transfer, ou alternatively, 
un agreement to cancelExliibU 32, and that eonsequent- 
iy Exhibit Hi is admissible in evideaee as an agreement 
and can be relied on by the defendants accordingly

SiKlvU
\Val.m/
■ V. -
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1922. Vani V, Bam^^ j.s,̂  I think, clearly dLs,tiiigi!lsiiahiL'  ̂as 
tli^re tlie' Gbiirt coiistraed^  ̂ 'p:u,'Ucii,luj‘ duc-unieiit;
bcIoi’G i'i as crc'tiUu" a rhtiv ô, in Iho iiuiuro ol‘ ji iuorl- 
"gaiger '’it''waa not, 'tlie'i’efbr-e, a docmuoiil. wliic.h mero-lif 
ci’oalGcl a right lo doraaud iuiotlici dix iimont.r.,,Af.^ppi: r̂- 
iiigly, 6 a tliis point, T disagree (lu. low i ;i|>pelia|:-0 , 
JoLiit, cUkJ 1 agree witil Uic couc.lunion win h 1 midci'- 
^iamltlic learned trial JiKigo to havn̂ , arrived jdsut [). 10, 
lines jndgment, "viz., tliat .t'lie docmiient
i t s : e l £ ' j t 6 4 ) , B  tke'Salie’d.c6d;"l)Mt ereated. a 
right t(5igist:/fQi.*mal'Mfe''dee(is'̂ î̂  I'yeeeî ŝ ary. ’
'■ ’But 'A   ̂ alterttitllTe' jinftlng' tlio
cIclVndants'cuRo. In \\ .{ahore Kwhiar

held l)v Iht̂  ConueU ihat ia
o(i‘ecL tho KngHsii doc irint) of j>ai‘t |)i‘ri‘ornianc(‘, ;ih ('x-
piLiinet1111 M iiM h S o n ''^1 d p h o i apph'e;i iti India'm  

a jyrineipic oi’ natural jnstict ,̂ 'vi'/.', (o' tlu-
SI coi\sB or Irand in. kind trn.n.wa(;tion‘;̂ , 'No doid>t'iii 
Mahomed Mum v. A{/hore Kum af’̂ , die eioiiunientB ;i,n ' 

fci on yvm:& t : t k t ^ . ;idate *wl:i©n; ̂ ̂ tlie ' Trariiifer' of 
Ik’operty iVc&̂ eame:'latô Qp©̂ at̂ on■i'̂ B■u;t:t]̂ Iei■l̂ iiordBlllps 
v̂ê e liiily aware of, ikal L'at't, (lieo page (I), and in no 

"way qnalilied the ]H'incip1eri w.hicli are Lhci’e kiid down. 
Fui'tlier, iu Ikimhay lliat deei.sion has herjii fo!lowed,hs 
Hii'cilai.L\inih^araiiuii w,^::'hankar llirarUatuP^ by Hir 
Ko]'man; Maeleod and.Mo:'. .Jkstiee.Bliali in a ease aristtig 
,lu 191(rlong after^tke-'Act cam ' 6perafcl6n' "i:n' tliig 
PreHidenoy. ,
.' No.,(kTn.bt,,i'o astai'Jiksii,, :tke. application xil; tliat pi’ia- 
cipie, it. n-as3t be shown that tlio r(.ss|Ki{'(iA-e ])arties 
liaYe.B )̂ changod Llieir ri'i:s])ectivo piwitionn- lliatj thi? 
change can ouiy ̂ I)C re fc i’able to tlie r co|.iti'gct allegeii 
Ajnere paynicjit ptu'cha.se money, i’ui: Iru-iiruu-e, Ik 
iiisuliie;ient'.. .(Beq’MalHhuiy, Vol. XXV, pp.,
, 1̂. (IS95̂ . 20, Bi)I),k ' ',

>) 0(114) L .5-12 I L Jj) Qp2}i).4;i}.Bniu,,inOr^ '



In tile x̂ i’esent ease I tiiiiifc the clefendants satisfy that 1922,
test̂ ; Bi2iGe 1908 they have bfecB in exclusive possession 

; of ̂ vSnryey No. T6 ; they have paid the aBsessBient: no -̂ Awt ,
adcotints have ever been demanded by the plaintiflSj 
nor have the plaintiffs! made any payments. ; On the sueijmal.
other hand the plaiiitiffs have been in exelilsive posses
sion of Survey No. 394 and no demand for i:)ayme:iit 
has been made on them. This is exactly in accordance 
vyith the vievra I have expressed as to the intention of 
the parties iinder 33xhibit 34. But it seems to me a 
complete variation of the original agreement, Ex
hibit 32 of 1906, nnder which the plaintiffs 'were to pay 
Rs. 125 every year for ten yearsvand under which, as we 
know, the mortgagors remained in p)OSsession till 1908 
of both plots of land. Eurther the snit was not 
brought till 1919 and this length of time strengthens the 
inference that otherwise I would be prepared to draw.

The plaijitiffs relied on Kii,rri :V"em'aredM)Y^v 
BapiredtÛ '̂  ̂ Mid Hamanathan B€vngan0M^ 
but the decision in Salamat- Uz^mwmi Beg am  v.
Masha Allah  is to the contraxy eilect, and
under the circumstances T would prefer to adopt what 
appears to me to be the true effect oi MaJiomed Mxisci 
Y . Aghore K um ar Qangidi^^ followed as it is Ih this 
Court by Mamnarayan v. Shankar Hira-
cJiand̂ '̂̂ . AccordiDgly, if necessary, I think that the. 
defendants are also entitled to su cceed  iipon this 
alternative ground.

In my opinion, therefore, the result arrived at by 
the lower Courts was correct, and this appeal must be 
dismissed with costs.

Eawcbtt, J. The document, Exhibit 34, recites that 
Survey No. 76 has not only been given into the- 
possession of the defendant mortgagee, but also that

a) (1906) 29 Mad. 336. (1917) 40 All. 187.
(1917) 40 Mad. 1134. (1914) L. R. 42 I. A. 1

£S) (1921 j 45 Bora. i l7 0 : :
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1022 . its 0wnersliip lias l)een, t ransferrfid to iiim. It also says, 
that- Survey No. 76 is to bo“treated as Hold, and iHie'karar- 
nania, Bxlubit 32, i« cancelled to tliat extent. In view 
of these pro viHioiis I do not tliink fclie document can be 
treated a9 falling under clause (v),of. siib-Bection (2) of, 
Bection 17 of the Indian Eegistration Act 1908. Even if  
tlio document is ; taken to contemplate a furtliei* 
docTiment cancelling Rxlubit 32 to tlie extent men- 
tioned, tbis makes no difference ; Bee Vcmi v. Bcmi^,

The test is AYliether the document doe« not itself by 
its express terms create a certain interest in. imniove- 
able property, but expresBly con tempi ate,s tlie creation 
of that interest by a Biibsequent inBtrnnient : 6/. 
Birdwood J.’s remarks in Chunilal Panalal v. J3omanjt 
Manche^ii M o a decision approved in /^Jnidhar 
BaMal ^ellcar y, Ghintarnan Sadasliw MahemUilê '̂̂ .
. OtherwlBe proper eilect is. not given ,to the words “ noti 
itself: : creating, declaring, assigning, limiting or ex-' 
tingnislung any right” , &c. and ‘̂m.6rely creating a right) 
to obtain’ &c.,. in section 17 (-1?) (v). Here it seems to mo 
the partievS clearly intended Exhibit 1)4 to be the nurin, 
document evidencing the sale of the equi ty of redemp
tion, and the endofsement on Exhibit 32 as a subsidiary 
affair. In m.y opiiiion it goes beyond “ inerely creating 
a right to obtain another document ” to effect the sale  ̂
and itself piirports to create or declare a transfer of 
ownership. I regret, therefore, I do not agree witli 
my learned brother’s view that the document can be 
treated as a mere agreement for sale.

A.ceording]y, I think the lower appellate Court was 
right in holding that the document required registra
tion, and is, therefore, inadmissible in eviden.ce for the 
purpose of atiectiiig the Survey Numl)er in question 
under section 40 of the Indian Registration A ct. It can

(1895) 20 Bom. 553. (18815) 7 Bom. ,‘M0 at p. [>15.
05) (1803) 18 Bora. 805.
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no cloubI: loolred at for a collateral purpose ; bu t tliat
must be one ofclier tlian iliafc of creating or extinguisli- 
Ing a liglit to the land *. see Bai 0iilab'bai v. Sliri 
Datgarji^, I think this excludes looking at it even for 
the purj>ose of evidence as to the nature of defendant’s 
possession, which he obtained under the arrangement

But the mere fact that the lower Court wrongly 
looked at the document does not necessitate a reversal 
/of it8 decision : section 167, Indian Evidence Act. There 
was other clear evidence of a new arrangement in 1908, 
^hich has been considered by both the lower Courts 
who hold that It establishes the arrangement asserted 
by defendant as against that asserted by plaintifi's. 
The evidence seems sufficient to justify their conclu
sion, and no suJScient ground has been shown for 
our taking a diiSerent view of the facts in second 
appeal. ■ , ■

But it is contended that in law this arrangement is 
invalid, because iti involves a sale of plaintifEs’ equity 
■of redemption which (as it is wortli more than Rs. 100) 
can only be effected by a registered instrument under 
ejection 54 of the Transfer of Property Act and section 17 
ôf the Indian Registration Act.

The answer to this is suggested in the lower Court’s 
Judgment which refers to the two cases at Mahomed 

V, Kum ar GanguliŜ '> and NUkanth
Bhi7nafi v. Ha7i7na7if JU/matĥ K̂. In the former case an 
•equity of redemption was held to be extinguished, 
because, even if a regular conveyance was necessary, or 
if some other formal defect had occurredj the acts of the 
parties had beeu such as to supply all defects, on the 
^equitable doctrine of performance or part-performance

(1907) 9 Bom. L. K. 393 at p. 399. (3̂  (1914) L. B. 42 I. A. 1.
(19U ) 38 Mad. 1158. (1920) 44 Boui. 881.

tm .

S audd- :
. WALJI ' :
' V .  '
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.. 1922. of an agreement. In tliis case, on tlie findings of tlie 
lower Court, tlie agreeinent to make defendant complete 
owner of Survey No. 70 and to cancel tlie n:iorfcga,ge of 
1906, liad been acted on by tlie parties lor some eleven^ 
years prior to tlio snit; and ii the eqnitable princijyle': 
in question can be properly appllctl. to fcliis caise it give« 
a clear answer to plaintiil;s’ contention.

\ Ho doubt'the Madras Higli Oourt lias lield tliat tins 
principle lias no operation in tlie case oi; a sale governed 
by section 54 of tlie Transfer of Property A ct: see J^urrL 
Veerareddi v. .Kiirri Bapireddl^, mid liamanathan 

lianganathan^^K The latter decision was not, lioweYer, 
unanimous, Wallis G. J. and Alidiii' Raliim J. dissent
ing. It lias also been dissented from l)y tlie Allahabad 
High Qom\} {Salmnat-Up>mmin Begam Masha 
AUaJi wliere the equitalile principle o t  part
performance was applied to tlie case of a transfer 

/fa lling: under section 54, Transfer of I^roperty Act̂  ̂
In .this; Courts the Madras view was taken/in Z a k  
cJiand V. 'Jjakshm.an *̂\ this has been, virtualiy 

: over-ruled b y , the Fall :Bench cat?8 :of Bapu
v/here section 5.]. of Transfer 

of/Property Act is o and it is held that, in
spite of its provisions, a defendant in possession under 
an agreement of sale but without a registered con
veyance can resist an action in ejectment by the 
plaintiff, -who agreed to sell him the land and put him 
in possession. In the arguments the Privy Gouncil 
case of Mahomed Musa v. Ayhore ICumci'r Gcm(j%iW'̂  
was referred to.

I think it is clear that this ruling, which is binding 
on us, governs the present case ; and personally I have 
the lesvs hesitation in following it, in that the judgment

W (190G) 29 Mad. BOG. 
2̂) (1917) 40 Mad. 1134. 

(1917) 40 All. 187.

‘-̂ 8 Bom. 46fi.
W (1916) 41 Bora, m

(1914) 42 Cal. 801 ; L. I?. 42, I. A. 1.
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ill tliat case is based on Inclian Statutory provisions, 
wliicii (it is section 54 of the Transfer of
Property Act, If tliafc is so, tlie equitable priaciple in 
<liiestion is one recGgnised by tlie Legislature: 
:-and the view taken by their Lordshijps iii Mcthomed 
Musa V. Agliore Kum ar Ganguli^y djid. Venkayy- 
■amma Mao v. iSao® that the law in India
is not inconsistent with this equitable principle, 
is shown to be justified. The case ot Maung Bliws 
Goh V. Maimg does not affect this, for that
only concerned the English rule that a contract for 
sale of real property makes the purchaser the owner 
in  equity of the estate, which is clearly oi')posed to 
the exi>ress provisions of section 54 regarding a con
tract for sale.

I was at first inclined to think that Bapu Apafi v. 
Kashinath Sadohâ '̂̂  ‘would not apply to this case, as it 
was not a suilf for possession but nierely for an accounfc. 
On further consideration, I  think the same principle 
applies, for in both cases a liability to account for 
profits arises, and defendant is entitled to show that 
he is not so liable : cf. the passage from Story’s Equity 
jurisprudence cited in Bajni Ajmji y . Kashinafh^ 
Sadohâ ^K And both, Mitliiram Bhcit SomanatJia 
Naickar'^^ Mahomed Mitm  v. Aghore Kum ar 
G-anguÛ \̂ where the principle in question was held 
applicable, were suits for redemjifcion of a mortgage 
and not for possession.

1 also think that the fact that defendants’ right to 
a decree for specific performance may now be barred 
is immaterial. In Mithiram ' Bhat v. Somanatha 
Naickar^^ ,̂ the defendants’ claim was similarly barred

<’4  (1914) 42 Cal. 8 0 I ;L ;  E .i2 , 
I..A. 1 ."

(1916) 39 Mad. 509 at p. 525. 
(3) (1916) 44CaL 542.

(191^ )̂ 41 Bom. 438 at pp. 451, 
452.

(5) (1901) 24 Mad. 397.
(6) (19M ) 42 Oal. 801 ; L. R. 42,

LA. 1.
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: 1922 .:/;
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as pointed out in.. JMmxinathan y.
And a similar view luiB also been taken in 'VenkatesU ; 
Damodar y, M(Mcq)pa BJmn,ap])o^,

: The proviBioiLs o l  seeticm 92, provLso (‘/), IiicUaB 
Evidence Act, were also relied on ; but it is not a Biert̂  
case: of setting tip an oral agreomcnt In m odificatioii/ 
of a registered instnrmeat, and in M.chornsd Musa 
Y.  Aghore Xun-,ar Oanf/uli '̂  ̂ a slmtlar conteotioii was. 
luisiiccessfiil (see at pp. 81.1 and 812).

I agree, therefore, tliat the appeal Blioiild be dismlHsecI 
Witll'COBtS.

Appeal dismissed.
li. E. ■

£1) (1917) 40 Mud. 11B4 at pp. 11:17,1153. (2) (li)21) 4G Boiu. 722»
W (1914) 42 Oal. 801 ; L. l i  4:2 L A. :l.
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1922. Bt-.faye Sir Noriiian Mmhod, Kt., Chief Jmtke, iml Jmihui Crniup.

Decm her22. q a N K S II ^ J A llt lA ll JO yiJt (o h ig in ^ l P l a in t i f f ) ,  A vvm AA ^r v.

„  DATTATPvAYA PA5n̂DUUANG (<)Uk;i .\al D e f b n m n t ), 11k,s-

IndiawLirmiation Act ( I S  of 1908j\ section 19— ■Adcmidedgia&d-'-Endorm-'- 
. riient on apr

An endorsement on a proijiissory hotti liy, Ujb jji'oiniiior i«- ;.ui flcknowic(%--' 
inent of liability, whieli wili atiirt, a fre^U periotl of liiiiiiittiiiu from tho date 
on which it wa.s'liiaclo, ai)i] itinuJjCb-uo dil’tViivjiicc: (Iiuf such <ui(.lor«cinciJt is 
below an account showing whiit lias ahvutly hoeii pai<l on tlitj proiiiLsHurv note.

Verikatahrkliukih v,- SnhhumffiuliiW, followeil.

:;: Secoijd appeal against tlie decision ol‘ W'. Btikei*,
District Judge at Kutura, reversing the decree passed ],»y' 
Y. V. Bapai, >Subei'(!i nate Judge at Kanid.

' ®Sooo!'id Appeal No. I l l  of 1922;

: . , (*= (1 0 1 6 U 0  Miul. n08.


