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I would only add that T do not think that the rul-
ing in Bhagvant v. Appaji® affects. our decision in
this case. That was a case where there had been &
part performance of the conditions, and the facts are
clearly very different from those of this case.

I concur, therefore, with my learned brother that the
appeal should be allowed with costs.

Appeal allowed.

_ R. R.
11916} 18 Bow, LoR. 803,

APPELLATE CIVIL.
Defore Mr. Justice Marten and Mr. Justice Fawcelt.

SANDU WALIL awp avorsgr  (or1GIvAL PrLAwniers),  APPELLANTA. o,
BHIECHAND SURAMAL axp oTagss (uriomvaL DeFByDANTS), Kis-
PONDENTSY, ‘

Dulivan Registration got (X VI of 1908), section 17~—Reyistration—™dAgresaicd,

to transfer equity of redemption—Daoctring of part performanee.

The plaiotiffs owued two fields bearing Sorvey Nos, 76 awl 364,  They

subd the fields to defendants, and. sxeented a deed of sale for Rs. 1,200, At

the same time another document was passed by which the plaintiffs ugre'*d to
re-pay the purchase money in ten equal annual payments, and the defendants

on receipt of the money were to reconvey ihe property. The property remain-
ed in plaintiffy’ possession. Two years later, the parties executed an mn-
registered dotument whereby the defendants took into their posééaéidﬁ Survey.

No. 76 free frown rédemption by the plaintiffs ;and the plamtlﬁfs retmned

vey No. 364 free from the dofendants claini.  The plamtxl"f&,, however, wett

back on the arrangement and sued to vedeem Snrvey No.: 70 - The dofendis
pleaded the unregistered agreement in support of their clalm but tlr Uy

iffs contested that the agreement not having been rogistered ‘wa_z; nmdgmzaai
in evidence —

Held, that, apart from the question of wmstmtum the agreement in questwa g

was binding undes the equitable rule of part pufarmfmv
*Becond Appeal No, 768 of ,1921,.‘
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’JAI(!’I.(!H“;,'"!I Musa v. Ayhove Kumar ( czm/u/z . ffuui’w/ v “:‘/mufm Q) <l11(l
Salamat-uz-zamin Begam v. Mawha Allal I‘imu(f), followed.

e
Kurre Veeraveddi ~v. Kurri Bapireddi'™ - and Rameowethan - v, - Reoga-
nisthan®, di.uﬁ(-,nted 'f'i'«uu,

Held, by Musrten J., (Feieatty J., (hw‘u ting) that the dovument way mop

conipulsorily vegistralle, inasmuch as it did not in Tack trans 1[(1 {he ulmly ol

sedemption, Lt was only an sgreement to transfer, h L

BRCOND appeal from the decision ol N. B. Deshmukh,
Assigtant Judge of Khandesh, confirming the decreo
passed by K. K. BSunavala, Sabordinate Judge at
Bhusawal., '

St to chcem A mortgage

The plaintiffs owned two fields bearing Survey Nos. 76
and 394, In 1906 they conveyed the two fields to the

defendants, . This was evidenced by two documents

the fitst of which was a deed for sale for Rs ,“0()
By the second (locumnnt the plainbiffy lllldC‘,l‘LC)f,)lx o

vepay the amount of Rs. 1,200 in ten annual instalments

of Rs. 125 e%h and tne defemhmts agretd on such re-
payment to reconvey the lands to the plaintifts. The
lands, hcwwur, remained in })Luntlﬂn possession. In
the fh‘.st vou‘ after the aoroemcnt the plcuutuffs pmd
the ﬁrst 1nstalmcnt of Rs. 1 .> m cash ; they paid the
Qecond one in kind,

No fuvthe:r mstalmmtb WCL’G ]mul us xu 1‘)( tho
paz hes oxecuted an um'eﬂl terod dm,nmeut whurchy
the doiend‘mt%,agrued to receive Survey No. 76 as free
from mortgage claim ; and the plaintiffs to keep survey
No. 364 as free from any claim of the defendants. Murvey

- No. 76 was transfervedinto defendants’ possession, and

athey pwl aswmment for the mel

m (1014) L P 4“1 A 1atp. 6 - @ (1‘)14) 40 Al 18
43) (1921) 45 Bom 1170. W (1506) 20 Mad. 536.
") (1"1(1 4t Maed, 1184
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111 ]919 the plamtlﬂ:s :aued to 1edeem Survey No. 7 76
from” the defendants undu ‘the provlsmns of the
Dekkhwn Aﬂucultuusts Reliel Act, 187Y. The del’(,nd-
ants conhended thal undel the agleement of 1908 they
had the land sold to them Tlie planulﬁs ob Mted that
the agmoment could not be looked at- ior VV&llt of

uustmtlon

The lower Courts were of-opinion-that the agreement
in question was not compulsorily registrable, and dig-
missed the suit.-

The plaintiffe’ appe@lccl to-the High Court

8 R Goh?mZe for D . Pafwcw dhcm fo;:_ the
.appellants. ; N

K. H K 'ZAm" for the 1ebpondents

MARTEN, J. :—The point on thix appealis whether the
plaintiff-appellants are entitled to treat Survey No. 76 ds
still subject to the inortgage of 24th Januar 71906, The
respondents contend that as the result of a contract
arrived at in 1908 it was agreed that they  should
agquue the equﬂtj of 1uh,mptmn in Sm Vev No ((‘ bu b
shou]d reconyey the. othel property 011mn‘1]1y w]nplm»
'cd m the mortgage, viz., buwu’ No. 394,

.LThe controversy has mmn]v tm'ned ony Lh‘e cl@cumem
ol the 281d of: Mareh: 1908, Wxhibit 34 which isalleged
to evidence this dgreement. ! The appellants eontérd
that it is inadmissible in evidence for fvant: a& r,egiﬂtr
tion; and Alternatively, that;.on-the tr meménsw- ;

“it,“it:onky ;amounted to-putting -bh. detetrdn
possesiion-of one of. the, Pplots Wher@asv AR "‘t’ﬁ’»ﬁt
thigy-had not ebtained. p%sessxoﬂ of either; ?;zl@;ti

As to itaad ml%lbﬂlty i’ ‘evideticd, orié m'
is whether the document’ amoun’céff' fi
oquity of redemption, or whethéi o 1§ t¥ it d&ﬁsﬁfd”’!’ %
tiom .it.-only amotints 10 a contmcﬁ t@ tmnsfeh ﬁh&
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equity, The Full Bench decision in Bapu Apaji v,

Koaslhinath Sadoba® establishes thal in this Court a

contract for sale which is capable of specific perform-
ance may be set gp in answer.to a elaim for possession
hy a vendor. And Venlatesh Damodar v. Mallappea
Bhimappa® shows that where a purchaser has obtained
ﬁo%msc;ion it s inanaterial that more than three years

have elapsed since the date Tor completion of the
original contract.  Fuarther, the Indian Registration
Act itself draws a clear distinetion between what 1 will

call conveyances, which require rogistvation, and mere

agreements which do not. Broadly speakivg, this may

e deseribed as Uhe difference babwoeen sub-scelion (1)
{0y und subraection (2) (v) of section 17 of the Tudiun
Registration Act. Accordingly it owas decided by Bip
Sharles Saigent wod Mo Justice Pelang v Shrid i
Bolicl Kellar v Clivdoneoy Sadaslie Melendale®

at i agveement to sell an equity ol redemy JI,m] need

A%

To understand the di seament ol LO0S, one ‘mush appic-

ciate whal was tho “then position undet the two docu-

wients'of 24Lh Januuary 1006, Hxhibits J-, and' 82, The
first of these doctiments purported to He a'sale deed by
the plaintiffto the defenddnts for Rs. 1,200, The other
deeument purported te Dbe an agreement by which the

plaintil was topay the defendant Rse 120 perannum

for tetuvenrs, and on such repayment the defendant was
to executern deed of re-sale, and b defaalt of puyment
the anntal - instalments were to "carry intevest, and il
the plathtith faileds to pay offthe money ho should not
have apy right Teft ih theiproperty. To my opinion the
lower Courts have rightly arrived at the conclusion

}that thes 0 6o dounnc,mx taken together constitute a
‘aorigage and not a sale,

@ .(1016) 41 Don, 428, = @ (1921) 46 B, 722,
@.(1893) 18 Borw, 5086,
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Turning next to the document of March 1908 (lix-
“hibit 34) Tam of opinion that on its true construction tle
parties intended that the mortgagee was to take Survey
No. 76 free from redemption, and that the mortgagor

wag to take Sarvey No. 394 free Irom the mortgage
debt, ITn effect, therefore, in my opinion, the agreement

was that the mortgagor was to sell Sarvey No. 76 to the
defendant for the amount of tho mm‘bmxﬂe deht.

Tt will be seen, therefore, t“u{; a reconveyance or deed
of vesale was necessary as regards Burvey No, 394 Ac-
wcordingly Exhibit 34 1‘»1"(wi(ied as follows :(— You (the
mortgagee) have agreed to effect the re-sale of. that ab
my convenience by a regular registered deed”. Bub as
regards Burvey No. 76 the parties seem to have thought
that it would be sufficient to leave the original deed of
sale, Mxhibit 28, atanding, aud mevely to cancel the con-
teinporanesus document, Kxhibit 32, Accordingly Kx-
Libit 34 provides that—

S Buvar-No, T8 feomeout of the proporties involved in that movtzuge iy
3

vy of: vale bas beew given this day too you indicd-of the debt of yorrshep

and hag been given into. yonr possession this day vt aud the possesgtoni nf
Survey No. 76 has accordingly hoen given to yowthis dave Awd ths survey
ntmnihier has rdingly bean transferved to your ownership itselfo, ., the
fald of Survey No!l T6'is given to you for eultivation aid has been given. into
your possession.wthe said survey nambse shell- e "L-l’izlh,d as sofd-on tig Uyl
ol that heraryira aud an endorsementhas been s i the said Lararrama

QM

and 15 cancelled and s esn given into- your pessession.”

Now it is common ground tlmt, 10 endorsmﬂ i
beensmade on the /{(xramzanm lu‘dubtﬁ 9";.1 1
iJean cancelled: formaliy. On ihe whole I'am of opl

nat this document, Bxhibit 8 , did not amoun" ;
actmd immtcr of thG eqmty of 1'odemptaou b

anag recie Lt tn (:zmoel }“:dnbtt 32, and bhat conseq ueut-
ly Txhibit 24 is admissible in evidence as an wreement
and can Le relled on by the deiendantfé accordmrrly

1992
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Pum v, cha‘“ is, I think, cluwlv (hmn“uhimb}e as

,-there ﬂlb Gourt (,(mstluod le p‘u‘bwul‘u duulm(‘llt

beiom it as crc xtm“‘ a chartm in ihe, lmtmo ok & mort-
gage. Tt was not, therefo: A (lnuuuon b w]nch nrerelyy
crmbeci a rig ht 10 (Lunmd Lmoi,hov duc‘unmniy.»,_ . Aceord-
m(rly, on ﬂll% pomi,, T disagree with the lower LL){)L“M(‘
Coutt ] Lmd 1 cw‘ree \mth Lhe c«mc,l uuuon Wlm.,h L undex-
stand thc leal nul tual J udnv to have arei, vud ab, ab p.10,
lines 20-39, of his uldcrmult viz., thab the document,
itself did not purport to-be the-saledeed, hut éreuted o
right to get formal sale deeds if mece ossary. o
But ‘ﬂici’@ T A altérn mvo \VLY “of ]mitmw the
defondants’ cage. In _/’llufmm(’(l Misa v *Iz//m)w Kammr
Gavigrli® 1t had heen hetd by tho P wy (Jmmul }mt in
cffect the Hnglish doct mm of p(ui pf‘L‘i()llan(,( a8 ex-
Plaiiied fiv: Man’clmom v AlAson® Lxm)’he iiy Lndm as
heing & principle of 1mtnml m%blw iz, to lm-vonl, thu
sideess of Traud i land ‘travs u(,t.mnn.f No- dotht' 1
Mahomed Musa v. Aghore Kumar®, the dot:umonttﬁ in

question. weve . belore the. date when. thie” Transter of

Property Act came into operation. Bub their Loi'dt—shi-‘p’s
were fully:aware of thut fact, (sce pawo ), ‘mc yeb inno
"Wa‘y qtmhf‘ ed the pmnupig

which Lum theve laid down.
6 .;'-1‘1’31"]?‘;[(1{11’1‘1)@‘;}7&;ﬂ;a}ﬁ'(.\ cision has been. iollowed in
l[zmlal, IO itV Shanfear Hirachand®., by S
Norman; Macleod and Mr. Justice Shah in a case e arising
in 1916 long afterthe Acet caneinto  operntion in thig
Presuleu(-v

No doubt 10 establish  the upplication of that pris.
glple 1L n,ust be i .mowu hat the respective  papties
lme .sp ohanpod twlr uapcctnm positions that the
].,y he. mf.u'ahlc to the.con fract alleged.
ent , of pluchnau money, forinstance, is
(Suq}lalabuiy an\l&\\f PP 204205,

L2 B (L8 8 Aphl Gavi 46T
Sw‘*? Ty A2 (1929 43 Do, 1170,

i
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In the present case I think the defendants satisfy that
test. Since 1908 they have béen in exclusive possession
~of Survey No. 76:they have paid the assessment : no
accounts have ever been demanded by the plaintifls,
nor have the plaintiffs made any payments. On the
other hand the plaintiffs have been in exclusive posses-
sion of Survey No. 394 and no demand for paymeunt
has been made on them. This is exactly in accordance
with the views I have expressed as to the intention of
the parties under Exhibit 54. But it seems to me a
complete variation of the original agreement, Ex-
hibit 32 of 1906, under which the plaintiffs were to pay
Rs. 125 every year for ten years,and under which, as we
know, the mortgagors remained in possession till 1908
of both plots of land. Turther the suit was not
brought till 1919 and this length of time strengthens the
inference that otherwise I would be prepared to draw:.
The plaintiffs relied on Kurri Veerareddi v, Kurri
Bapireddi® and Ramanathan v. Ranganothan®,
but the decision in Salomat-Uz-zamin Begam .
Masha Allah Khan® is to the contrary effect, and
under the circumstances I would prefer to adopt what
appears to me to be the true effect of Mahiomed Musa
v. Aghore Kumar Ganguli® followed as it is in this
Court by Hiralal Eamnarayan v. Shankar Hira-

chand®. Accordingly, if necessary, I think that the

defendants are also entitled to succeed upon th]s
alternative oround

In my opinion, therefore, the result arrived at by

the lower Courts was correct, and this appeal must be

dismissed with costs.

FAWCETT, J. :—The document, Exhibit 34, recites that
Survey No. 76 has not only been given lnto the
possessmn of the defendant mortgagee, but also th‘tt‘

M (1906) 29 Mad. 336. ‘ @) (1917) 40 All 187.
® (1917) 40 Mad. 1134. . @ (1914) L. R, 42 1. A1
) (1921) 45 Bom: 1170.
ILR 8—5 ' ‘
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it ownership has been transferrod tohim. Tt also says
that Survey No. 76 is to be'troated as sold, and the Tarar-
naane, Exhibit 52, is cancelled to that extent.  In view
of these provisions I do not think the document can be
treated as falllng under clanse (v) of sub-section (2) of
gection 17 of the Indian Registration Act 1908, ven if
the document is taken to (:(mtm‘n'p'l ate a further
document cancelling JYixlhibit 52 to the extent men-
tioned, this makes no difference : see Vani v. Bani,

The tost is whether the document does nob itself by
ity express terms create a certain interest in immove-
able property, but expressly contemplates the ereation
of that interest by a subsequent instrument : ef.
Birdwood J. s vemarks in Chunilal Panalal v. Bomanyi
Mancheryi Modi®, a decision approved in Sheidhar
Ballal Kellcar v. Chintaman Sadashiv Mehendale®,
Otherwige proper e[toct is not given to the words “ not
itself creating, declarving, assigning, limiting or ex-
tinguishing any vight”, &c. and “merely creating a right
to obtain’, &e., in section 17 (2) (v). Iere it scems to me
the parties clearly intended Iixhibit 4 to be the main
document evidencing the sale of the equity of redemp-
tion, and the endorsement on Kxhibit 32 as a subsidiary
affaiv. In my opinion it goes beyond “ merely creating
a right to obtain another document” to effect the sale,
and itself purports to create or declare a transfer of
ownership. I regret, therefore, I do not agree with
my learmned brother’s view that the document can be
treated as a mere agreement for sale.

Accordingly, I think the lower appellate Court was
right in holding that the document requived registra-
tion, and is, therefore, inadmissible in evidence for the
purpose of affecting the Survey Nuomber in question
under section 49 of the Indian Registration Act. It can

m (nga) 20 Bow. 553. ) (1883) 7 B 510 at p. 315.

) (1893) 18 Bow. 06
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no doubt be leoked at for a collateral purpose ; but that
~must be one other than that of creating or extinguish-
ing a right to the land:see Bai Gulabbui v. Shri
Datgaryi®. T think this excludes looking at it even for
the purpose of evidence as to the nature of defendant’s

possession, whiech he obtained under the arrangement.

of 1908 : of. Muthularuppan v. Muthu®,

But the mere fact that the lower Court Wl‘O]lfT]V
looked at the document does not necessitate a reversal
of ity decision : section 167, Indian Evidence Act. There
was other clear evidence of a new arrangement in 1908,
which hasg been considered by both the lower Courts
who hold that it establishes the arrangement asserted
by defendant as against that asserted hy plaintifls,
The evidence seems suflicient to justify their conclu-
sion, and no sufficient ground has been shown for
our taking a dl{ferent view of the facts in second
appeal,

 But it is contended that inlaw this arrangement is
invalid, because i§ involves a sale of plaintiffs’ equity
of redemption which (as it is worth more than Rs. 100)
can. only be effected by a registered instrument under
section 54 of the Transfer of Property Act and .sectlon 17
of the Indian Registration Act.

The answer to this is suggested in the lower Court’s
judgment which refers to the two. cases at Mahomed
Musa v. Aghore Kumar Gan Jz,.z.la(a? and Nilkanth
Bhimaji v. Hanmant Eknath®, In the former casean
equity of redemption was held to be extinguished,
“because, even if aregular conveyance was necessmry, or:
if some other tormal defect had occurred, the acts of the-
parties had been such as to supply all .def‘ects,.on,the“
equitable doetrine of performance or part-performance

2V (1907) 9 Bowm. L. K. 393 at p. 899, & (1614) LR 42 L A, 10

2 (1914) 38 Mad. 1153. ) (1920) 44 Bom. 881,

1922,
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of an agreement. In this case, on the lindings of the
lower Court, the agreement to make defendant complote
owner of Survey No. 76 and to cancel the mortgage of
1906, had been acted on by the parties for some eleven,
years prior to the snib; and il the equitable principle
in question can be properly applicd o this case it gives
a clear answeyr to plainti{ls’ contention. ‘

- Wo doubt the Madras High Court has held that this
principle has no operation in the case ol a sale governed
by section 54 of the Transfer of Property Acti: see Kwerii
Veerareddi v. Kurri Bapireddi®, and Licomanalhan v,
Ranganathan®. The latter decision was not, however,
unanimous, Wallis ¢. J. and Abdur Rahim J. dissent-
ing. It has also been dissented from by the Allahabad
High Court (Salamal-Usz-zamin  Begamn v, Masha
Allah Ehan®) where the equitable principle of part
performance was applied to the case of a transfer
falling under section 54, Transfer of Property Act.
In thig® Court the Madras view was taken in Zal-
chand v. Lakshman®, but this has been virtually
over-ruled by the I'ull Bench case of Dapu Apaji
v. Kashinath Sadoba®, where section 54 of Transfor
of Property Act is considered, and it is held that, in
spite of its provisions, a defendant in possession under
an agreement of sale but without a registered con-
veyance can resist an action in ejectment by the
plaintiff, who agreed to sell him the land and put him
in possession. In the arguments the Privy Council
case of Mahomed Musa v. dyhore Kumar Gangrli®
was referred to.

I think it is clear that this ruling, which is binding
on us, governs the present case : and personally I have
‘the legs hesitation in following it, in that the judgment

@) (1906) 29 Mad. 336. @) (1904) 28 Bow. 466.
©).(1917) 40 Mad. 1184. ) (1916) 41 Born. 438.

® (1917) 40 AlL 187, ® (1014) 42 Cal. 801; [, R. 42, 1. A, L.
o
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in that cage isb' based on Indian Statutory provisions,
which (it is held) qualify section 54 of the Transfer of
Property Act. If that is so, the equitable principle in
question is one recognised by the Legislature:
and the view taken by their Lordships in Mahomed
Musce v. Aghore Kumar Ganguli® and Venlayy-
amima Rao v. Appe Rao® that the law in India
is not inconsistent with this equitable principle,
is shown to be justified. The case of Mauny Shwe
Gole v. Maung Inn® does not affect this, for that
only concerned the Tinglish rule that a contract for
sale of real property makes the purchaser the owner
in equity of the estate, which is clearly opposed to

the express provisions of section 54 1"egard1ng a con-
tract for sale.

1 was at fiist inclined to think that Bapu Apaji v.
Kashinath Sadoba® would not apply to this case, ag it
was not a suit’ for possession but merely for an account.
On farther consideration, I think the same principle
applies, for in both cases a liability to account for
profits arises, and detendant ig entitled to show that
fie is not so liable : ¢f. the passage from Story’s Equity
Jurisprudence ecited in Bapu Apayi v. Kashinatlh
Sadoba®,  And both, Mithiram Bhat v. Somanatha
Nuickar® and Malomed Musa v. Aghore Ewmar
Ganguli®, where the principle in guestion was held
applicable, were suits for red_e,mptlon of a mortoa
and not for pogsession. : ,

{ also think that the fact that defendants mght to

a decree for specific performance may now be barred

is immaterial.  In Mithiram Bhat v. Somanatha
Naickar®, the defendants’ claim was similarly barred
© (1914) 42 Cal. 801; L R. 42, @ (1915) 41 Bom. 438 at pp. 451,

1.A L 452,
@ (1916) 30 Mad. 509 at p. 525.  © (1901) 24 Mad. 397

) (1916) 44 Cal. 542, (© (19141) f{) loal 801 ;L. R. 42,
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as pointed out in Ramanalhan v. Langanathan®,
And a similay view has also been taken in Venlkatesh
Damodar v. Mallappa Bhimappa®.

The provisions of section 92, proviso (4), Indian
Evidence Act, were also relied on ; bub it is not & merce
case of setting up an oval agreement in modilication
of a registered instrument, and in Mahomed Musa
v. Aghore Kumiar Ganguli# a similar contention was
unsuceessful (see at pp. 811 and 812).

1 zigree, therefore, that the appeal shonld he dismissed
with costs.

A ppeal dismissed.
_ R. R.
W (1917) 40 Mad. 1184 at pp. 1157, 163, @ (1921) 46 Bow, 722
B)(1914) 42 Cal. 801 Lo R 42 1AL L

APPELTLATE CIVIL.
Before iy Noriman Maclend, Ke., Clicf Juntice, wwd Mr. Sustive Craip.

GANESH  NARHAR JOSHI (omwixar I’LAJN'x‘wn'), Aveprnaxe v

DATTATRAYA PANDURANG JOSHI (ontsivaL Dyrexpant), Hes-
PONDENT®, :

Indian Limiiation Act (IX of 1608), sectinn 13— Aelamwledsgment—FEndorse-
ment on 6 promissory note,

An endorsement on a promissory note by the promizor i wn asknowledg-
ment of liability, whicl will start a fresh period of Boltation from the dute
on which it was made, and i makes o diiforence that such endorsenicnt s

‘below an ascunut showing what lus already hocn paid on the Promissory nde,

Veakatakrishiiak vo Saddrayudntt), Tollowed,

SECOND appeal against the decizion of 'W. Buker,

- District Judge at Hutarva, veversing the decree passed by
Y. V. Bapat, SBubordinate Judge at Karad.

“Second Appeal No, 11T of 1922,
G (1910) 40 Mad, €08,



