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Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Crump. _  ,

. Decemher'22.

K U R P A L  H E M R A J, A p p e l l a n t s  a n d  D efj?.k d a n ts  u. SIIA M R A O  -----------------------

H A G H U N A T H  R A V T E , R e sp o n d en t  a n d  P l a i n t i f f ^.

Specific U d ief Act ( I  of IST'T), Sec. 35, cl. (c )— Meaning o f  “ in tlie same 

case” in last paragraph of the section— Decree for specific performance o f  
contract for sale o f land— Vendor's remedies tohere decree not complied with 
hy purchaser— Jurisdic*.ion to mahe an order for rescission on motio2i—
Fractice— Procedure.

The words “ in tlie same cane ” in. the last paivxgraph of section 35 of the 

Specific Relief Act, 1877, refer to the case mentioned in clause (c) o f the 
section. '

S 'eM , ficcordingly, that the Com't has jmisdiction to make an order on a 

motion in the suit in which a' decree for specific performance of contract for 

sale of laud has already been made but not complied with, to rescind the 

contract instead of relegating the opponent to another suit for rescission.

The English practice referred to and followed.

M o t i o n . .

By a conveyanc^e, dated 27th February 1918, the 4tli 
defendaiit transfoTred bis interest in an immoveable 
property to defendants Nos. 1, 2 and 3 for Rs. 12,000 ; 
but it was provided by a contempdraneons agreeinent 
that the defendants Nos. 1, 2 and 3 should transfer the 
property to such person as the 4th defendant might 
agree to sell it to witliia twelve months from the date 
of the agreement and to pay to the 4th defendant the 
balance of the purchase money received from such 
person, after deducting therefrom the sum of Rs. 12,000 
witli interest at the rate of 1 per cent, per mensem and 
the costs of the conveyance.

By a writing, dated 15th March 1918, the 4th 
defendant agreed to sell the said p)rt>perty to the

0. C. J. Appeal No. 50 of 1921, Suit No. 2293 of 1919..:



1P22. plaintiif who undertook to jjay to the defendants Nos. 1,
o o£Rs. 12J}00 fcoffetlier with interest and

Krrni'Ar. , ciiEi\ruAJ costs 0.1 conveyance.
V.

Fv'noN\iii Tliereafter, on 27th. February 1919, tlio plaintill:
tendered Rs. 12,000 for principal and Rs. 1,140 for 
interest) to tlie defendants Nos. 1, 2 and o but the latter 
declined to receive tlie nioney and to execute the neces
sary conveyance.

The plaintitf, tliereupon, likxl a Bivit against the 
defendants Nos. 1, 2 and 3 for specific performance o f' 
tlie contract to sell tlie property, nialving defend- 
ant No. 1 n pro form a  party to the suit.

Marten J. decreed the plalntilf a suit and directed 
the defendants Nos. 1, 2 and 8 to specilically perform, 
tlie agreement of 27 th ii'ebruary 1918 and to execute a 
proper deed of transfer of the said property to the 
plaintiff on payment by him of the sum of- Rs. 12,000 
with interest and costs. No time was mentioned 
within which the purchase price was-to be i)aid.

On appeal, the decree was confirmed.

The a|)pellants, thereafter, gave notice to the plaintiff 
(reBpondent No. 1) to pay the amount directed in the 
decree, and on failure by the plaintiff to comply with 
the said requisition moved the appellate Court for an 
•order that the decree passed by Marten J. and the 
decree passed by the Court ol‘ Appeal be vacated in so 
far as they directed the appellants to specilically 
perliorm the agi'eenient oC 27tli February 1918 and to 
execute a deed of transfer of the said property, and that 
the said agreement be rescinded and tliat noith.er the 
plaintiff nor the 4th defendant (respondents Nos. 1 
md 2, respectively) should lurve any rights there
under.
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It was urged oil belialf of tlie plaiiitifl: (respond
ent No. 1) that the Oonrt liad no jurisdiction to make 
sucli an order on motion and that the only remedy of 
the defendants Nos. 1, 2 and 3 (appellants) was to file 
a suit for rescission of the contract under clause (c) 
of section 35 of the Specific Relief Act.

Sir Thomas Strangman, for the appellants (defend
ants Nos. 1, 2 and 3) in support of the notice of motion.

Miraa, for the respondent No. 1 (piaintifii) opposing 
the motion.

Macleod, C. J. :—A decree was passed in this suit 
granting specific performance to the plaintiff of the 
suit contract for the sale of certain land. The decree 
directed him to pay Rs. 12,000 as the purchase price, 
but unfortunately no time was mentioned within 
which the purchase price should be ];>aid. As the 
plaintiff d id ’ not comply with the direction in the 
decree that he should pay the purchase price, an aiDplic- 
ation was made to this Court for an order in the suit 
that the decree should be vacated as a consequence of 
such default on the part of the plaintiff. Tiirs plaintiff 
has now paid the m.oney. So that the only question is 
whether the plaintiff should pay the costs of tlie- 
motion. It is urged on his behalf that a wrong proced
ure lias been followed, for under section 35 of the 
Specific Relief Act a suit ought to have been filed iii 
order to secure the performance of the eontract or its 
rescission. There can be no doubt that sectioh 35 is 
somewhat obscurely drafted. First it directs that any 
person interested in a contract may sue to have it 
rescinded, and such rescission may be adjudged by the 
Court in any of the following cases :~

“ (a) AVliere tlio contract is Toitlable or terminable by the plaiiitifE;

(&) Where the contract is unlawful for causes not apparent bn its face, and 

the defendant is more to hlame than the plakitiff;
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(e) Wliere a decree for apeellic pcii'foi'nuuicG of a contract of: sale, or of a 
contract to take a loase, haa been aiD.do, ami tlie purchaser or lessee makes 
default ill payniont of; the piu'ckase u:u)ney or other suuw which the Court has 
ordered him to pay,”

Therefore in tlie last case wliere tliere lias been, a 
default ill }oaymoat of the purchase riioiiey which the - 
Court has ordered a party to pay in. a decree for specific 
performance of the contract of. sale, it is open to the 
opponent to file a suit lor a rescission of the contract. 
Then by the last paragraph of; the section , it is 
stated:—

“ In l:Ii6 saiaci e;iHe, the C.)urt niay, by order in the Huit iu which the decree 
lias l)een made and ui)t coiupUcd with, rehieiiid the contract, cither so far as 
regardfi th'j party in dcfaull;, or aJto,̂ 'othor, as the juHtice oE the case luay 
rLMpiire.”

It is not at all clear to wluit the words “ in t.he same 
case” refer, but it appears to me that these words 
nilist refer to case (c) in tlie section, so tl:i,at the Oourt 
is empowered to make an order in the suit in which, a 
decree has already been made, to rescind the co ntract, 
instead of patting the oppon,ent it) tile another suit 
for iescission. That* is clearly the English j)ractice as 
appears from Jî ry on Bpecitlc .Performance, Sixtli Bdn., 
X>p. 546, 517, i^aragraph 1171 :—

“ Tiicre are two kinds of relief aftcjr jiidgmont for spcciiiG pBrfonriance of 
which eitli'jr party to the cimtu-act nny, in a pi'opiir caS'ai, avail liuu.sell;.”

Paragraph 1172 (i) :
,“ H'3 may oi.ttain (mi uutiou In tlio action) an ui'ctn' iiitpuhiting a deiiuite 

tiina and placc for the coiuplotion of the contract by paymeut of the unpaid 
purchase-inunoy and delivery over of the executed couvcyauco and tithi-dcoik, 
or a period wifciiin winch the jinlgnijnt is tu i)o ol».‘yed, [uid, if the other 
party fails to obey ttie order, may thei'eupcn at once iHHue a writ ol: HC((noHtra- 
tit»u against tluj defaulting party’t! estate and eirectH.”

And xDaragraph 1173 (ii) ;
“ He laay apply to the Coirrt (by motion in the action) I'or an order rcscind- 

; ing tlia GJiitra Oa an applif:.vtio;i' u£ thla kui.1, i£ it appears that the party



VOL. XLVII.] BOMBAY SERIES. 69;

mio'/ed against has positively refused to complete tlie conti*act, -its immediate 
-resoiasion may ba ordered : otherwise, tlie ordar will be for rescission in 
■default o£ completion within a limited time.”

In my opinion tliis is the practice wliicli it has been 
<iirected should be permissible by the last paragraph 
of section 85 of the Specific Relief Act, and the argu
ment urged by Mr. Mlrza that this Court has no 
jurisdiction to make an order on a motion of this kind 
-after specific performance has been decreed cannot be 
.sustained. The op]3onents must, therefore, pay the 
■costs of the motion, including costs reserved.

Solicitors for the appUcants; Messrs. Ardeshn\ 
Horrnusji, Dinshaw Go. ;

Solicitors for opponent ISTo. 1: Messrs. lOiaras 4" Oo.
G-. Gr. K.
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Before Mr. Justice Mulla.

-J. P. FERiTANDEZ, PLAiNTiirF Tj. P. D. PvODRIGUES, DefendAKT*. 152B. : '

<CoMm8siomr for talcing aecounts— Review by commissioner o f kis decision 
■OH a jiartiQvlar item— Party aggrieved c m i  file . e x G c p t io n s  a J U f  \ e p o H -  i s - .

?nade— Practice— Procedure— Civil Procedure Code (Act V o f 2D0S),
Bcction 151 and Order X L V II, Ride 1.

Thougli the CommisBioner xoi* taking accounts lias no power to' “ review ” 
either under section 151 or Order XLVII, Rule 1 of the Givll Procedure Code, 
he may, on proper gi'ourids, re-open the inquiry into any one ormore of the 
iteais ill the accouuts directed to be taken before he has niade his report which . ; 
makes hi& decision final and conclusive.

If, however, he re-opens the inquiry into any item on grounds which are not  ̂  ̂
proper, the party aggrieved can object only by way of esceptious to his : 
report.

0, G. J. Suit No. 1313 o f 1922.,


