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VOL. XLVIL.] BOMBAY SERIES.
ORIGINAT, CIVIL.

Before Sir Norman Maclood, Ki., Chief Justice, and Mr. Justice Crump.

KURPAL HEMRAJ, APPELLANTS AND v Derexpavrs  v. SHAMRAQ
RAGHUNATH RAVTE, REsPoNDENT AND PrAaINTIrr®.

Specific Relief Act (I of 1877), Sec. 35, cl. (¢)—2Meaning of “in the same

case” in last paragraph of the section—Decres for specific erformance of

contract for sale of land—Vendor's remedies where decree not complied with
by purchaser—Jurisdiction to make an order for vescission on motion—
Practice—Procedure.

The words "in the same case” in the last paragraph of section 35 of the

Specific Relief Act, 1877, refer to the case mentioned in clause (¢) of the
gection.

Held, accordingly, that the Court bas jurisdiction to make an order on a -

motion in the suit in which @ decree for specific performance of contract for
sale of land has already been made but not complied with, to rescind the
contract instead of relegating the opponent to another suit for rescission.

The English practice referred to and followed.

MoTION. .

By a conveyancg, dated 27th TFebruary 1918, the 4th
defendant transferred hisinterest in an immoveable
property to defendants Nos. 1, 2 and 3 for Rs. 12,000
but it was provided by a contemporaneous agreement
that the defendants Nos. 1, 2 and 3 should transfer the
property to such person as the 4th defendant might
agree to sell it to within twelve months from the date
of the agreement and to pay to the 4th defendant the
balance of the purchase momney received from such
person, after deducting therefrom the sum of Rs. 12,000
with interest at the rate of 1 per cent. per mensem and
the costs of the conveyance.

By a writing, dated 15th March 1918, the 4th
defendant agreed to sell the said property to the
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plaintiff who undertook to pay to the defendants Nos. 1,

[N

2 and 3 the sum of Rs. 12,000 together with interest and
costs of conveyance.

Therealter, on 27th Iebruary 1919, the plaintif
tendercd IRs. 12,000 for principal and Rs. 1,440 fov
interest to the defondants Nos. 1, 2 and § but the latter
declined to receive the mouney and to execute the neces-
SAry conveyance.

The plaintitf, thevcupon, filed o suil againgt the
defendants Nos. 1, 2 and 3 {or specific performance of-
the confract to sell the property, making defond-
ant No. 4 a pro forma party to the suit.

Marten J. decreed the plaintifl’s suit and directed
the defendants Nos. 1, 2 and 3 to specifically perform
the agreement of 27th Ifebruary 1918 and to execute o
proper deed ol transfer of the said property to the
plaintiff on payment by him of the sum of Rs. 12,000
with interest and costs. No time was mentioned
within which the purchase price was to be paid.

On appeal, the decree was confirmed.

The appellants, thereatter, gave notice to the plaintifl
(respondent No. 1) to pay the amount directed in the

“decree, and on failure by the plaintiff to comply with

the said requisition moved the appellate Court for an
order that the decree passed by Marten J. and the
decree passed by the Court of Appeal be vacated in so
far as they directed the appellants to specitically
pertorm the agrecment of 27th Ifebruary 1918 and to
execute a deed of transter of the said property, and that
the said agreement be rescinded and that neither the
plaintiff nor the 4th defendant (respondents Nos. 1
and. 2, respectively) should have any rights there-
under.
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It was urged on behalf of the plaintiff (respond-
ent No. 1) that the Court had no jurisdiction to make
such an order on motion and that the only remedy of
the defendants Nos. 1,°2 and 3 (appellants) was to file
a suit for rescission of the contract under clause (¢)
of gsection 35 of the Specific Relief Act.

Sir Thomas Strangman, for the appellants (defend-
ants Nos. 1, 2 and 3) in support of the nobice of motion.

Mirza, for the respondent No. 1 (plaintiff) opposing
the motion.

MAcLeoD, C. J.:—A decree was passed in this suit
granting specific performance to the plaintiff of the
suit contract for the sale of certain land. The decree
directed him to pay Rs. 12,000 as the purchase price,
but unfortunately no time was mentioned within
which the purchase price should be paid. As the
plaintiff did'not comply with the direction in the
decree that he should pay the purchase price, an applic-~
ation wag made to this Court for an order in the suit
that the decree shduld be vacated as a consequence of
such default on the part of the pla‘intiff. The plaintiff
has now paid the money. So that the only guestion is
whether the plaintiff should pay the costs of the
motion. It is urged on his behalf that a wrong proced-
ure has been followed, for under section 85 of the
Specific Relief Act a suit ought to have been filed in
order to secure the performance of the contract or its

vescission. There.can be no doubt that section 35 is

somewhat obscarely drafted. Kirst it directs that any

person interested in a contract may sue to have it
reseinded, and such rescission may be adjudged by the

Court in any of the following cases:—

“(a) Where the contract is voidable or terminable by the plaintiff ;

(%) Where the contract is unlawful for causes not apparent on its face, and

the defendant is mnore to blame than the plaintiff;
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fo2e, - (¢) Where a decree for specilic performance of a contract of sale, or of a

e conbract to take a loage, has been made, and the purchaser or lessce makeg

K'L'- LrAL defanlt in payment of the pnrchase money or other sums which the Court hay
Hygsirad ordered him to pay.”

T,
ARV . _
Tttt Therefore in the last case where there has been a

default in payment ol the purchase money which the-
Courb has ordered a party to pay in a decree for specific
performance of the contract of sale, it is open to the
opponent to file a suit for a rescission of the contract.
Then by the last puragraph of the section it is
stated :— |

“ I the sane case, the Cort may, by order in the suit in which the deerce
has been made aud nob complied with, vescind the contract, either so far as

regirds the party fn default, or altogother, as the justice of the case may
require.”

Tt is not at all clear to what the words “in the same
age” refer, but it appears to me that these words
must refer to case (¢) in the section, so that the Court
is empowered to make an order in the suit in which a
decree has already been made, to rescind the contract,
instead of putting the opponent to file another suit
for rescission. That*is clearly the Knglish practice as
appears from Fry on Specific Performance, Sixth Edn,,
pp. 546, 547, paragraph 1171 :— ”

“There are bwo kinds of relief altor judgmont f£or specific performance of
whish eithuer party to the conteast may, in a propar case, avail hinusel£.”

Paragraph 1172 (i) : '

SO nay obitain (e uotion fo the astion) an ocder appointing o definite
time and place Lor the completion of the contract by payment of the unpuid
purchase-money and delivery over off the executed conveyanco wwd title-deods,
or o poriod within wideh the judgment is to be obeyed, and, it the other
party fails to obey the order, may thereupon at ones issne n writ of sequestra-
tivn against the defaultivg party’s estute and eflects.”

“And paragraph 1173 (ii) :

“He may apply to the Court (hy motion fu the action) for an order vescind-
ing the cnitra 0o an applization of this kinl, i it appears that the party
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snoved against has positively refused to complete the contract, its immediate
rescission may be ordered : otherwise, the ordsr will be for rescission in
-default of completion within a limited time.”

In my opinion this is the practice which it has been
directed should be permissible by the last paragraph
of section 35 of the Specific Relief Act, and the argu-
“ment urged by Mr. Mirza that this Court has no
jurisdiction to make an order on a motion of this kind
after specific performance has been decreed cannot be
sustained. The opponents must, thercfore, pay the
cosbs of the motion, including costs reserved.

Solicitors for the applicants: Messrs. Adrdeshir,
Hormusyt, Dinshaw § Co. ’

Solicitors for opponent No, 1: Messrs. Kharas § Co.
4. G. N,

ORIGINAL CIVIL.

Before Mr. Justice Mulla.
J. P. FERNANDEZ, Pravtier v, 2. D, RODRIGUES, DerenpAant®.

Cojnmissioner for taling aecounts—Heview by commissioner of his deeision
o @ particulur item—Parly aggrieved can file exceptivns after report is
made—Practice—Procedure—Civil Procedure  Code . (det ¥ of 1908 ),
gection 151 and Order XLVII, Rule 1.

Though the Commissioner for taking aceounts Liag no power to - review. ”
{ g )i 0t review

cither under section 151 or Order XLVII, Rule 1 of the Civil Procedure Code, .

hie may, on proper grounds, re-open the inquiry into any one or mors of the
items in the accounts divected to be taken before he has made his report which
makes his decision final and conclusive. ‘

1f, however, he re-opens the inguiry into any item on grounds whieh are not

proper, the party aggrieved can object ouly by way of exceptions to his
report. ' : ‘ ‘

“0. C. J. Buit No. 1313 of 1922.
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