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1922. person to be his heir, that statement would be taken
praconar Y meaning that the soldier intended to make an oral

AGUDBL . - R . - N

» will disposing of property which would not come into

b‘}l‘z;‘& the hands of the Military Aunthorvities alter his death.
The Kindred Roll, therefore, in my opinion could only
be used for a limited purpose. T do not think there is
any evidence in this case that Bala made an oral will
disposing of the suit property in [avour of his heirs.
The decree, thevefore, of the Disbrict Judge dismissing
the suit was correct and the appeal must be dismissed
with costs.

Deciree confirimed.

J. 6L R
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Before Siv Norman Macleod, Kt., Chief Justice, and 3r. Justice Crungp.

1929, GANGADIAR NARAYAN PANDIT JAMNIS (omuiNan Praivrier ),
ApPprLTANY o TBRATIIM varap BAVA NAKHAVA DINGANKAR

December 15, . .
: (onavar DuriNpanT), Resronpnre™,

Hindw leg—-Suecession-=Right of divided sons and grandsons of last nale

owner to succand Lo his divided property—Succession per stirpes.

The right of divided sons, grandsons and greut-grandsons of the last male
ownei to succeed to his divided property, i3 the same as in the case of
undivided family property.

Marudayi v. Dovaisamé Karambian®, followed.

SECOND appeal against the decision of C. €. Duth,
Acting District Judge of Ratnagiri, modifying the
decree passed by B. M. Butti, Subordinate Judge at
Deorakh. ‘

BSuit to vecover Inam dues and Khoti Faida.

# Second Appeal No. 875 of 1018,
(M) (1907) 50 blad, 848,
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One Naro had a four annas share in the: Khoti of
Dhamapur village in Deorukh Taluka. The pedigree
of Naro’s family was as follows :—

Naro
I
|

Vasudeo Gangadhur Narhar Vishnu

I Yeshwant Vishwanath

Bliikaji Shripad Kashinath.

In 1900 Naro died leaving him surviving his son
Gangadhar and grandsons by other sons who had pre-
deceased Naro.

In 1916 the plaintiff Gangadhar sued to recover two-
fitths share in the Khoti Faida and Inam dues alleging
that there had been a partition of Khoti Taxim during
the life-time of Naro between Naro and his sons and,
therefore, on Naro’s death, his one-fifth devolved on
the plaintiff, )

Naro’s grandsons also claimed rateably in Naro’s
one-fifth sharé and filed different suits for their shares,

The Subordinate Judge held that Khoti Taxim was
divided during Naro’s life-time, that Naro had one-
fifth share at his death which went by survivorship
to plaintiff Gangadhar alone and not to his grandsons.
He, therefore, passed a decree in Gangadhar’s favour
for Rs. 882. ' _ .

On appeal the District Judge held that, though Naro
was separated from his sons, on hig death his son

Gangadhar alone was not entitled to his ghare to the
exclugion of his grandsons. He, therefore, varied the
the decree by awarding the grandsons their sharve in
Naro’s one-{ifth. Iis reasons were as fq‘llows o s

“The general rule is that the nearer heir excludes the more remote. But

as Mayne notes (p. 755 of the 8th edition, Hindw Law) there are exceptions
aud Le goes on to quote I. L. R. 80 Mad. 348. Their Toidships of the

1922.
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Madvas Tigh Conrt laid down that ‘the divided son will not, on the principle
of the exclusion of vemoter by nearer Sapindas, exclude the divided grandson
in the suceession to divided property of the ancestor’. In coming to thix
conelusion the learned Judges considered nob only the Hindu fext buat also
the opinion of such emivent anthoritios on indu law as Sic J. Mathasami
Adyar (L T I 16 Mad. 11 at page 15) and Mr. Justice Telang (I L. R. 16
Bonw. 29 at page 56).”

The plaintilf Gangadliar appealed to the Iligh Court.

P. B, Shingne, for the appellant.

No appearance for the respondent.

MAcLron, C. J.:—The question in this appeal is
whether Gangadbar as the sueviving son ol Navo
sueceeded to Naro's nroperty to the exclusion of the
sons of his deceased brothers. Narvo and hig four sons
had become separated.  Gangadhar contended  that
alter the death of Naro he was entitled to one-filth
share in the Khoti which had come to Naro on the
partition. The question was considered in Marudeayi
v. Doraisami Karambion®, Tt was there held that
the right of divided sons, grandgons angd great-grand-
sons of the lagt male owner to succeed to bis divided
property, is the same as in the case of undivided
family property. Their Lordships said (p. 351) ¢—

“TIt must however be conceded that to allow a rle of succession per
siérpes in o geparated family is to adimit an exeeption to the rule of Hindu
law by which the inheritance devolves on the nearest Sapinda 5 but the
exceplion is one which in our opinion nece wulh followes Hrom the expagition

given by Vijnaneswara (Mit. 1-1-5) of the rights of sons and  grandsouns

in the estate of the grandfather, ™

With respect I agree. Morcover. spoaking for my-
gelf, I shiould not be inclined to differ feow o decision,
on a question such as the present one, by a Divigion
Bench of another High Couri, anless it could be

established in argument before me that there were

very good grounds for thinking that we ave justified in

@ 1907) B0 Madl. D4y,



VOL. XLVIL] BOMBAY SERIES. 559

coming to a different conclusion. In this case the 1992,
appellant’s pleader has not been able to put before ng —————
any reasons why we should differ from the decision {’ﬁ""ﬁiﬁ“
of the Madras High Court except that it would be .

againgt the interest of his client.

There is further reason why we should follow it, as
this case is cited in the 8th edition of Mayne's
Hindu law, para. 540, at page 755, and no exception
whatever has been taken to the law ag laid down
therein. Wae, therefore, follow that decision and dis-
migs the appeal. As the respondent has not appeared,
there will be no costs.

Decyee confirmed.

J. ¢. R.
APPHLILATE CIVIL.
Befure 8ir Norman Macleod, Kt., Chief Justice, and Mr. Jvstice Crump. 1992

KHIMCHAND NAROTAMDAS EHAVASAR (oriamnan DereNpaxt No. 1), Decsnber 18
ArrricaNT ». BHOGILAL HIRACIHHAND SHATL AND 0THERS (CRIGINAL
Prawrirrs axp Difrexpant No. 2), OPTONENTS™,

Costs—Discretion to deprive suceessfulldefendant—Grounds.
Question congidered as to the discretion of the Court to refuse costs to a

successful defendant, where the plaintiff's suit was based on a state of law

which was subsequently altered.

Ramasami Naiken v. Venkatasami Naiken W, discussed,

APPLICATION under extraordinary jurisdiction against
the order passed by M. N. Choksi, First Class Subordi-
nate Judge at Ahmedabad. ' ' ‘

The facts were as follows :—

‘The applicant (defendant No. 1) and opponents
(plaintiffs and defendant No. 2) and others carried on
business in partnership in Bombay and Ahmedabad.

“Civil Extraordinary Application No. 318 of 1920.
M (1919) 48 Mad. 61.
ILR7—$



