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Before 8ir Norwman Macleod, Kt., Chief Justice, and Mr. Justive Cricngp.

MOSES MENAHIM (origiNal PramNtirr), Aveeccant o ATTRAIN
SOLOMON (omiiNAL Drrunpant), Resvonpent ¥,

Aden det (IT of 1804), section 15— Decree—Erecution—Relief of insolvent
debtov—DProvincial Isalvency Act not divectly applicable—Spirit and pro-
wvigions to be applied—Registrar appointed Receiver—Order wade by Hegistrar
ultra vires— Remedy.

A decree was passed agalnst one 8 in the Assistant Political Resident’s

Jourt af Aden. In execution 8 was arrested bnt he submitted to the Court
that he was unable to pay his debts and asked for relief.  The Provineinl
Tusolvency Act not being in operation in Aden, the Court, with the view of
applying the spirit and principles of that Act in accordance with the
provisions of section 15 of the Civil and Critninal Justice, Aden Act (11 of
1864), appointed the Registrar receiver and ordereil  him to “take all
artion essential to the settlement of applicant’s allairs™.  Purporting to act
under this order, the Registrar, at the instance of the judgient-creditor, issued
notiees to three other creditors of the applicant and, after hewing evidence,
ordeved them  to deliver up certain goods of the applicant in their possession
or to puy the price thereof,  The three creditors thercupon tiled suits
againgt S and the execution ereditor to set aside the order of the Registrar,

eld, that the proceedings token by the chistmrlmrunnu analogy to any
1.»1'1’)c'm,‘.di115._’;3 that a receiver could take mder the Provincial Tusolvency Act,
but that tlie present - suits filed against the execution ereditor and the
judgment-debtor to set aside the said order were not competent, the plaintiffy’
proper enurse being to appeul.

S Per MaocLiod, C. J.:—" We also point out that the action of the Registrar
wag not warranted by the provisions of the Indin Provincial Insolvency Act,
and that if the Resideat’s Conrt passes orders based on the spivit of the Tndian
laws, then it onght to consider what wre the provisions of those laws. For
ustancs, 1f o receiver is appeinted he shounld he given such powers ag are

given to receivers under the Provineial Insolvency Act.”

RerereENct  made by Major-General T. K. Seott,
Political Resident, Aden.

The facts which led to the reference were as follows:
In Suit No. 97 of 1920 filed in Assistant Resident’s

o (fivil Reference No. 2 of 1922 (Appenls Noxo 6, 7 aud 8 of 1921).
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Court at Aden, certain creditors obtained a decree
against the defendant Ahrain Solomon for Rs. 2,105-3-0.
They enforced the decree on the 21st April 1920, by the
arrest of the defendant, and the latter on the 30th
April 1920 snbmitted an application to the judge show-
ing his inability to meet his debts, and the judge, on the
1st May 1920, made the following endorsement on the
application:—

“The Insolvency Act not being in operation in Aden but the Conrt being
enjoined to act generally on the spirit of Indian Jaws, it is ordered that the
Registrar be appointed a * Receiver’ in this case and take all action essential
to the settlement of applicant’s affairs.” '

The Registrar on the Tth May 1920 issned notices
to certain other creditors (the present plaintiffs and
appellants) divecting them to deliver forthwith to the
Nazirof the Court the property mentioned in the notices.
The plaintiffs lodged objections and asserted their
claims to the property in question as secured creditors
but the Registrar after hearing both the sides and the
evidence of their witnesses disallowed thg plaintiffs’
claim, by his.order dated the 27th July 1920.

The plaintiffs thereupon brought suits against the
judgment-debtor and the execution creditors to set aside
the order of the Registrar. ‘

The trial Judge dismissed. the suits on the ground that
thereappeared to be no cause of action as the orderdated
the 27th July 1920 was passed in accordance with the
spirit of the Insolvency Act and under section 75 of tho
Act an appeal lay to the District Lom‘ and not to the
Court of the learned Judge.

The plaintiffs appealed to the Resident’s Court. The

Resident submitted the papers to thc Hmh Court for

orders stating his reasons as under-m

“The main point for determination in this appeu] is whcthu a suit lies “Lor
sotting aside the order in quc%lon
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[t appears to me that the proper course for the plaintiffs was to have
appealed if they are not satisfed. The objuet of these suits ts to ask the
Conrt to set asido what wight be said 1o be its own order,

The appellants’ contention that Ovder XXT, Rule 58 of the Civil Procedure
Cade gave them a right is not correct as the order sought to be set aside vy
nut passed in execution proceedings.” .

KNemp, instracted by Messrs., Crawy/ord Bayley & (o,
for the appellants,

No appearance for the respondent.

MacLuop, ¢ J.:—This is a referonce under the Aden
Jurisdiction Act in the n}utbu.r ol thiee suits filed by
three different plaintiffs aguinst the same defendant
Abrain Solomon to set aside an ordew passed by the
Court of the Registrar dated 27th July 1820. The
facts are peenliar. A decree having been passed againsg
Ahrain Solomon in Huit No. 97 of 1920 he was arrested
inwexecution. Ho submitbed to the Court that he was
unable to pay hig debts and asked for velief. On that
application the Court made an ovder as follows :—*The
Insolvency Act nobt being in operation in Aden but
the Court being enjoined to act genevally on the
spivit of Indian laws, it is ordered that the Registrar
be appointed Receiver in this case and take all action

' Lssentml to the settlement of applicant’s atfaivs.’

T presume the (Jourt thought that it was making an
order which was something in the nature of an adjudi-
cation order with the appointment of a receiver with
powers which a receiver would have under the Provin-
cial Tusolvency Act. Then, on the 27th.July 1920, the
Registrar purported to malke the order which is now in

dispute. I may say at once that the proceedings taken

by the Registrar bear no analogy to any proceedings that
a receiver could take under the Provincial [nsnolvency
Act. Such a rveceiver cannot malke an order against
debtors of the insolvent. He can call upon them to pay
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what they owe to the insolvent, but, if they do not obey
the demand, he must seek his remedy by suit. The
proper course then for the plaintiffs to have followed
wasg to appeal to the Court which appointed thereceiver,
or to the District Court, asserting that the vecsiver had
no powers under the order appointing him to take the
action which he had done. Whatever the proper course
to follow may have been, we think that the present
suits were not competent, filed as they were against
the execution creditor and the judgment-debtor. Theve
was no cans® of action against tham, unless these pro-
ceediugs could be considered ag proceedings taken in
exceution under Order XXI, Civil Procedure Code.

But that is a supposition which isexcluded by the terms

of the order passed by the Assistant Resident. Wesend
back the papers with this expression of our opinion
that the Resident was vight in thinking that the
plaintiffs’ suits were not competent. We also point
out that the action of the Registrar was not warranted
by the provisions of the Indian Provinecial Insolvency
Act, and thatt if the Resident’s Court passes orders
baged on the spivit of the Indian laws, then it ought to
consicder whabt are the provisions of those laws. Ilor
instance, il a veceiver is appointed he should be given
such powers as ave given to receivers tinder the Provin-
cial Ingolvency Act. We think that the present plaing-
iffs should be allowed to appeal either to the Asgistant
‘Resident or to the Resident against the action of the
Registrar, and no doubt effect will be given to our
expression of opinion that the action of the Registrar
was wlira vires,  No orvder as to costs.
S GO R.
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