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Then it was argued tliat the plaintiff lay under an 
estoppel because Dattatraya, who was a plaintifl: in a 
suit against the Gvuru, admitted that he had parted 
with his share in favour of his brother. There could 
be no case of estoppel. It Avoul.d be a question of 
proof whether Dattatraya had, as a matter of fact, 
transferred his share to his brother, the present 
do'fendaiit, lor it is difficult to say that in consequence 
of that statement the defendant altered his j)osition 
for the worse. However that may be, it is hardly 
necessary for the purposes of this’ case to decide when 
sitting in second api)eal, that as a matter of fact 
Dattatraya, when he purported to assign his share to 
the plaintiff, had already.surrendered it to his brother. 
We decide the case on principles that are alreadj’- 
recognized in this Court. Dattatraya, although he 
could have given up his share in the office -to his 
brother, could not endeavour to alienate it eitlier to a 
person outside the famil3̂  or to the original grantor or 
a;, descendant from him. The appeal, therefore, must 
be: allowed and the suit dismissed with costs 
throughout.
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Before Sir Norman Madeod, Kt., Qhief Justice, and Mr. Judice Gramjh

'W M -  G AN G AEAM  BALKRISHNA SAWANT (oe iciin a l P la in t i f f ) ,  A p p b lla n t  
i^ ovem h erlO  VABUDEO .DATTATEAYA KIBLOSKAU, and othkus ( o r ig in a l
_________ ...___ ■Duii'ENDAS'i'S). ri]':srOSDENTS*“-.

Chtl Procedure Code (Ad V  of 190S), section 11—-Suit for p a H U i m — Ro ^ '

judicata as

Bcconcl Appeal No. 7D4 o:i! 1917.



VOL. XLVII.] BOMBAY SERIES. oS5

In 1890, a raember of a joint Hindu family sued to recover his share by 
pfirtitioii of the family property aiid obtained a decree. One of the clefeml- 
ants in that suit filed another suit in 1909 to recover his share by partition 

of the remaining family property. Ifc was coritended by defeudant,s in the 
later suit that the property in tlieir hands was not joint family property. A 
tjuestioB having arisen whether the defendants could raise the eoutention ur 
were barred from doing so by res judicata

Held, tliat the defendants were not debarred from advancing theii' conten

tion, since there was nothing to show that in the earlier suit there wass a 
necessity that the question wliether the reiriaining* property in the linnds of 
the then defendants was joint family property shonld be decided in order to 

give relief to the tlien plaintilL

Bamchandra Narayan v. Narayan Maliadev^\ applied.

Nalini K m ta  v. Batyiamoyi

S e c o n d  appeal from the decision of T. R. Kotwal, 
Assistant Judge of Ratnagiri confirming the decree 
passed l>y E. F. Rego, Subordinate Judge at Malwaii.

Suit for partition.
A 'Joint Hindu family consisted of two brancies, 

headed by Rama and Sadashiv, each owning a one-half 
share in the family property. Defendants N’os, 4 to 14 
were descended ^from Sadashiv. Rama’s branch com
prised plaintiff and defendants Nos, 1 to 3.

In 1890, one of the members of the Rama’s branch 
sued all the members in both branches to recover bis 
share by partition and obtained a decree.

In 1909, another member of the same family sued all 
the remaining members of both branches to recover his 
share by partition of the remaining family property^ 
The defendants pleaded that the property in their 
hands was not Joint family property. The plaintiff 
contended that the defendants were bam d by m  

from raising the plea.
The lower Courts held that the defendants were not 

so barred and dismissed the suit.
a) (1886) 11 Bom. 216 . (1914) 17 Bom. L. E . 1.
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1922. The plamtifE appealed to the High Court.
6r. M  Thakor with S. Y. Ahhyankar, for the appel

lant:—This is a partition suit and the defendants con
test the claim. But it is not open to the defendants to 
oppose x^artition. As a result of Sait No. 345 of 1890, 
it should he lield that the defendants cannot question 
the position that the property is joint and divisible. 
The sait of 1890 was a partition-suit and all the mem
bers of tlie family were parties to it. As it was a suit 
for partition, all the parties to it occupied the same 
position whether they were plaintiii's or defendants. 
This is clear from the decision in Nalini Kanta  v. 
Sarnamoyi Dehyâ ^K In the previous suit partition 

was allowed on, the footing that the family was joint. 
Hence the defendants are estopjped from contesting 
this claim. See also Uamchandra v. Ahajp'^.

[Grump, J. .'—referred to Ramchandra Narayan v.
Narayan Mahadev^^KI
. The previous suit must be held to have proceeded on 
the assumption that the family was joint and the 
property belonged to the family and to tliafc extent the 
(XQci l̂oii iQ res judicata.
. S. R. BakhaU, for respondents Hos. 14, IT, was not 
called upon.
. P. B. Shingne, for respondent No. 29.—I am for res
pondent No. 29 who is an alienee. He was not joined 
in the previous suit, though he was interested in some 
of the property in suit. So also some of the other 
defendants who are parties to this suit ŵ ere not then 
impleaded though they were interested in the ]3rox)erty,

M plaintiff tiled this suit for
partition of property alleged to be joint family property,

(1914) 17 Born. L . B . 1, (3) (1886) P. J .  15.
(1 8 8 6 ) 11 Bom. 216.
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claiming 1/lOth sliare therein. The proper by originaliy 
no doubt was the joint family property of the Klrlos- 
kars. The i^ecligree of the family appears at p. 23 of 
the print. It shows that several generations back the 
family had been split np into two branches, and nn- 
donbtedly for years, A ârions members of each branch 
have been alienating portions of the family property as 
if they were separately owned. Apparently the alle
gation of the defendants who contest the plHintiff’s 
suit is that there was a jiarfcition of the family i:>roperty 
so far back as 1823. The evidence shows that the 
whole of the family property has got into the hands of 
strangers. The plaintitf seeks to set aside the aliena
tions made by various members of the family, and to 
get back 1/lOtli of what was originally the family 
X)roi3erty on the ground that the property is still joint, 
and that he is entitled, in spite of those alienations, to 
his proper share therein. The first issue, the main issue 
in the suit, was whether the plaint property was the 
Joint property of the parties, Kirloskars. That issue 
was found in the negative. Both the iov^er Courts 
have come to the conclusion that very many years ago 
there had been a partition certainly between the two 
l)ranclieSj and tlie plaintiff’s branch had nothing to do 
witli the other branch. The plaintifl', however, relies 
upon the principle of res judicata, as estopping the 
(lefendanfcs from contesting his claim to partition. ,

The i>laintilf’s contention has been disallowed in both 
tlie lower .Courts, and has been fully argued by the 
appellant’s counsel in this Court. The plaintifi relies 
upon the proceedings in Suit No. Mo of 1890, That 
was a suit filed by Sakharam, one of the five sharers of 
Kama’s branch in the pedigree at p. 23. The x^laint is 

' d.L‘avm in a very ambiguous manner. It stated that 
“ certain lands and the whole village of Kirloo formed 
the undivided joint ancestral property of the plaintiff

. (iAUCrABAS! 
B A L O IS H N A

.V asddeo
D a t t a -
TRAYA.

1922.



1922. and defendants Nos. 1— i and 10—21, tbe share of tlie
_____ 2:)lainti:fl’ and defendant Nof?:. 1—1 being half and that of
Balkkisiisa defendants Nos. 10—21 haliVthat tliese latter held sepa- 

rate property as their shai'e from a lono’ time, the
\ahODILO : I  1- J  o  )

D a'ita- pla,i.ritifrs share in his own branch is I/5tl:i and of the
whole property 1/lOth, that if deiendants Nos. 10---21
coniirm the old private partition the plaintiff should, 
be awarded l/5th of snch property as is held, by ]ii« 
own branch or otherwise 1/lOth in the entire property''. 
Owing to various alienations which had already then 
been made, the only contesting defendant in that ynifc 
was defendant No. 5 who set np a mortgage by other 
members of Sakliaram’s branch. Bakharani contended 
that that mortgage was not binding on his share. 
That contentJon prevailed. It is quite trne that the 
decree seemed to have dij’ected that the plaintrfl: wa« 
entitled to 1/lOth of tlie whole property, bat a direction, 
in the decree is given that, if tlie plaintiffs share in the 
Kliasgi lands held by his own branch consisting of 
himself and his own brothers can be made up from 
other lands held by that branch of similar quality, then 
In that case the lands mortgaged to defendant No. 5 
shonld in partition be allotted to the shares of defend
ants Nos. 1—4 and continued in the possession of 
defendant No. 5.

There is no evidence to show how that decree 
carried ont or whether in execution the plaintiil: 
obtained any properties that were in the possession of 
meinbers of the other branch or their alienees.

But the question now before us is whether the other 
X)ersons who were entitled to 9/10th of the whole 
property were barred by the decision in that suit froni 
contending thereafter that the 9/lOth which remained 
in their hands was not joint family property, so that 
they were bound by the finding in that suit to parti
tion 9/10 tli on a partition being asked for by any

, 588 INDIAN LAW  EEPORTS. [VOL. XLVIL
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member of tlie other brand:). Apart from tliai it is 
clear to my mind that there is no direct iinding that 
the whole of the i^roperty wliich was originally joint 
was stiii joint at the time of this decree.

The principle to be followed in deciding the question 
whether a matter is res Judicata as between co
defendants in a siiit was laid down in Ramchandra 
Narayan v. JSfarayan M'ahadev^^K The head-note 
says

“ Where an adjudication between the defendants is necehaary to give tiie 
appropriate relief to the phiiatifl:, the adjudication 'vvill be res pi,dicata 
liî tvveea the defendants as well as between the plaintiff and defendants. But 
for this effect to arise, there must be a "conflict of interests between the 
defendants and a judgment defining the real rights and obligations of 
the defendants inter se. Without necessity, a judgment will not be 
Ŷjs JiicZicato.amongst defendants, nor will it be res judicata amongst them 

by mere inference from the fact that they have been collectively defeated in 
resisting a claim to a share made against them as a group.”

Applying that dictum to the facts of this case, even 
assuming that all the defendants in the suit of 1890 
collectively re^sted the claim to a share niade against 
them as a group by the plaintiff, and were defeated, 
unless it could be shown that there was a necessity 
that the question whether the 9/10th was joint family 
property in their hands should be decided in order to 
give relief to the plaintiff, then no question of m" 
Judicata could arise in a later suit between those 
parties. It is obvious from the judgment in the suit 
of 1890 that the present question was never at issue. 
There was no necessity to decide whether as between 
the personswho might be entitled io' the remaining 
9/lOth of the famiJy property, that property in 1890 was 
•joint or separate. The decision in i?amc7ianc?m; : v. 
Ahaji '̂* is not in conflict with the decision in 
chandra Narayan v. N a r a y as: ^

W (1836) 11 Bom. 216. (188ti) P.

1922. ; 
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1922. " ■decision was referred to by Mr. Jiisfcice West and distin- 
guislied. In the former case tlielr Lordsliips referred to 
certaiii (Calcutta cases in wliicii it was laid down tliat 
“ the material point for deciding whether a matter had 
become r^s judicata under section 13 is whether it 
ŵ as directly and substantially in issue between the same 
Xmrties and was finally decided. If the issue is clearly 
raised betw '̂een the several parties to the suit and 
adjudicated, it matters not that the j)arties ŵ ere 
marshalled in the one case differently from the other” . 
That is an entirely diilierent question from the one 
which came before this Court in Eamchandra Naraycm  
y.Naraymi Mahadev̂ '̂̂  where the test ŵ as whether 
there was the necessity to decide the point, whether as a 
matter of fact it was ever raised between co-defendants,, 
and whether it was decided. That decision has been 
consistently followed by this Court* I need only refer to 
the decision of B.ari Annafl v. Vasudev Janarda?i^ '̂ ,̂

No doubt in a partition suit all the parties who are 
interested in the property to be parti^tioned occiix3y 
niucli the same position whether they are plaintiffs or 
defendants, and a party claiming or resisting partition, 
w^hetlier he is X)laintii3; or defendant, is bound by the de
cision of the Court. Bat in this case none of the parties 
were claiming orresisting partition excei^t the plaintiff, 
and therefore any questions regarding partition which 
might thereafter arise between the defendants in tliat 
suit remained open to be decided. Nor is the decision 
iii Nalm? Kanca YASarnamoylDeljya^ '̂  ̂of any assistance 
to the plaintiff. In that case there had been a success
ion of suits for partition by various members of the 
family until there was only one left who had not filed 
a suit for partition, with the result that all the mem* 
bers w%o had filed suits had got their shares, and the

U) (18SG) U  Bom. 21G. (2) (1914) 38 Bom. 438-
(3' (1914) 17 Bo)u. L. R. 1.
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balance oi the i>roperty remaining in tlie liands of tlie 
last member of the family represented liis share. 
He claimed that as a result of the "srarioiis partitions 
what was left to him was less than his legitimate 
share in the family property. He sought to reopen the 
various partitions which had taken place in consequence 
of the suits brought by the other members of tlie family, 
and it was held that the various partitions made were 
binding upon him. That does not in any way touch 
the question now before us whether, between the 
defendants in the suit of 1890, the question whether 
the property was joint or separate is ms 
What the plaintiff seeks to clo in this suit is to recover 
a share in the whole property after his own interest in 
his own branch had been alienated and after the other 
members of the other branch had alienated their pro
perties. It is perfectly clear that he Is not entitled to 
upset the various dealings with the family property 
which had taken place over a very lengthy period. 
The original plaintiff seems to have alienated his 
interest, whatev(3r it might be worth, in this property 
pending the first appeal, and the present appellant is 
really a purchaser of litigation. In my oi)inion the 
appeal must be dismissed with costs.
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Grump, J. :—I concur.


