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second para, of section 22. We cannot accede to tlie 
argument tliat we sliould read into the section “ or Ms 
heirs ' ’ after the word “ indgment-debtor ” wifch the 
varioas consequential alterations which would have 
to be made in that paragraph. That would be, so far as 
I can see, entirely contrary to all canons of construction, 
and if the Legislature thinks that a creditor should 
have the remedy provided by section 22, paragraph 2, 
not only against the judgment-debtor, but also against 
his heirs, then it is for the Legislature to make the 
necessary amendments in the Act. The appeal will be 
dismissed.
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1922. Second uppeal Iroiu tiie dec is ion of Y. M. Ferrers, 
District Judge of; Kaaara, confirming' the decree passed 
by y . V. Wagli, First Class Subordinate Judge at 
Karwar.

Suit for declaration.
The fatlier of the defendant was granted in heredity 

the light to worship in a temple by a predeceBsor of 
the plaintiff. The original grantee had two sons: 
Raghiinatii and Dattatrayj.\. In 1918 Dattatraya 
surrendered his Iialf share of the right to worship to 
the plaintiff.

The plaintiff' thereupon sued for declaration of his 
right. The suit was decreed in the lower Courts.

The defendant appealed to the High Court.
G, Mao, for the appellant:—I submit that the 

alienation of the right to perform service made by niy 
client’s brother in favour of the Guru—who was a 
stranger to the faniily^—was invalid. The iHght o l 
performing service is in the nature o f a religious 
office and religious offices are ordinarily held nnalien- 
able except when the alienation is made in favour of 
one in tiie lineal line of succession or where the office 
is held Jointly iii favour of co-sharers : Mancharam  v. 
Prdnshanhar^ '̂  ̂ and Kuppa v. Doŷ asayniŜ '̂ . Where a 
religious office is held by a family hereditarily, all the 
members of the family may join in surrendering their 
right in favour of a stranger and when they so join 
they give up their entire right; but if there be any one 
me^mber of the family willing to x)erform, service the 
alienation would be invalid inasmuch as that member 
cann.ot be deprived of the emoluments of service. The 
right to perform service is a personal right and there 
cannot be a,ny partial surrender of that right.

088 2 ) G Bom. ‘208 at p. 300. (2) (1382) 6 Mail. 7G at p. 79.
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Goyajee with >S'. S. Mulgaonkar, for the respondent;— 
We siibmifc that the alienation of a right in a Yritti is 
not prohibited in all cases. The test is whether the 
alienation is in favour o! a proper person. In Wlcm  ̂
charam v. Pranshankar^'^ the reason which is i3ointed 
out for not allowing’ attachment and sale of a religions 
oflice is that the purchaser might be Christian or 
Mahoinedani, who would be both unwilliDg and in­
competent to perform the service of tlie idol: Such is 
not the case here. Tiie-. alienee in. the case :1b tlie 
grantor of the office. He was not a stranger. More­
over he is a Brahmin by caste and in the absence of 
the Pujari could also perform service. The alienation 
inade in his favour was therefore A^alid. Moreover it 
is held that the right in a ' Vrltti shall be sold in 
execution of a decree \ Sadasliiv Lalit v. JayantibaP'^ ; 
and if that is so there ought to be no objection to the 
.voluntary alienation of the Yritti, provided i^is made 
in favour of a proper person.

M a g l e o d , C . J .  This appeal raises a  question on 
which there d(?es not appear to be any direct authority. 
The facts are simple. Fifty years ago a Guru owned 
a temple at Sadashivgad, and he appointed a certain 
person as. a priest to perform “ Puja ” and other 
services to the deity on receipt of a certain quantitj^ 
of paddy. The present plaintifl; is the 3rd Ĝ urii in 
order of descent. The clefendant is the son of the 
original Pujari who had two sons, the defendant and 
Dattatraya, the plaintifl;’s case being that Dattatraya 
having a half interest in the oflice of Bujari transferred 
or surrendered it to him. It has been held in this 
Gomt ill Mancharam Y. FransJiankar^ '̂  ̂ that Iieredi- 
tary offices, whether religious or secular, are no doubt 
treated by the Hindu text writers as natiirally indivi­
sible ; but modern custom, whetlier or uot it be strictly 

«  (1 8 8 2 ) G Bom. 298  at p. 300, (2) (issp .) 8 l5om. 185.
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1922. ill accordance witli ancient law, has sanctioned sucli 
partition as can be had of Bucli property by means of 
the performance of the duties of the office and the 
enjoyment of the emohimentB by the different co­
parceners in rotation. The Gonrfc said that “ there was 
n o  reason why the alienation of a religions ofHce to a 
person standing in the line of siiccesvsion, and free from 
3bject1.ons relating to ■ the capacity of a particular 
Lndividnal to perform tlie worship of an idol or do any 
3ther necessary functions connected with it, should 
Liot be upheld’ ’. It was, therefore, in favour ot 
ilienations in the family of the original grantee of the 
Diilce.

In Ktippa V. ]Jorasami^^\ it was held that the sale of 
1 religious office to a x^erson not in the line of heirs, 
though otherwise qualified for the performance of the 
:liities of the office, was illeg a l. Mancha ram y. Pran- 
sJtcm'/var̂ '̂̂  was dicussed and the Court was not prepared 
to go BO far as to say that a purchase by a person 
standing in the line of heirs or otherwise qualified 
should be upheld.

W e have been referred to no decision which diifers 
from, those cases, and therefore, unless Lliere is direct 
evidence of custom, it should be taken that the transfer 
by one member of the family entitled to an hereditary 
office to an outsider would be considered by the Courts 
invalid. Tlie transfer by one member of liis share 
to another'member of the family could not be consider­
ed in any way objectionable-. It would only reduce 
the number of members who were entitled to the 
•office and a share in the enioliinieiits.

The otlier (|uestion that arises is whether one 
member of the family entitled to an hereditary office 
can surrender his share to the original grantor. If all

ft) (1882) 6 ^[ad. 7G. (2) (1882) G Horn. 298 at p. BOO.



VOL. X L Y Il.] BOMBAY . SERIEB. 533

the members of tlie family agree to gi’ve up the dutisB 
performing worship and receiving emoluments, tlieii 

there could be no objection to their doing so. But 
there 1b a great diiference between the whole groiip of 
members surrendering their rights to the grantor, and 
one member purporting to give up his rights to, the 
grantor which would cause an interference with the 
rights amongst the remaining members of the family,- 
It seems to us that the matter is entirely one of .first 
impression, and it can only be decided in accordance 
with the j>w.nciples which would be most consistent 
with the proper performance of an office of this nature. 
W e do not propose to decide any thing which might 
cause disputes in future or interfere with the harniom- 
ous performance of the duties appertaining to the 
oifice. It seems to us that the duties of the office and 
the emoliinients ax^perfcaining thei'eto, remain within 
the family of the original grantee, and those members 
of the family, who wi,^i to retain the office, and share 
the eniola meats, are entitled to do so, and if one of 
the members of the family wishes to get rid of liiB 
duties as well as his rights. lie could only do so in 
lavoiir of tlie remaining members of tlie family, and lie 
caiiaofc evade the ordinary rule as to alienationB 'by 
purporting to surrender his share to the original 
grantor, or, pnt in other words, the alienation of a 
slxare by one member of the family is invalid whether 
it is made in favour of an outsider alfepgetJieiv or 
whether it is made in favour of the origi'tiai grantoj* 
o f the office. «

It seems to ns that this asj)ect of the case has not 
been considered by the lower Gourts.  ̂  ̂ District 
Judge has treated the matter as a question of contract. 
iS [o doubt every promisee may dispense with or remit 
the performance of any promise made to him. 
do not think that is a proper principle to apply to the 
decision of tliis case.
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Then it was argued tliat the plaintiff lay under an 
estoppel because Dattatraya, who was a plaintifl: in a 
suit against the Gvuru, admitted that he had parted 
with his share in favour of his brother. There could 
be no case of estoppel. It Avoul.d be a question of 
proof whether Dattatraya had, as a matter of fact, 
transferred his share to his brother, the present 
do'fendaiit, lor it is difficult to say that in consequence 
of that statement the defendant altered his j)osition 
for the worse. However that may be, it is hardly 
necessary for the purposes of this’ case to decide when 
sitting in second api)eal, that as a matter of fact 
Dattatraya, when he purported to assign his share to 
the plaintiff, had already.surrendered it to his brother. 
We decide the case on principles that are alreadj’- 
recognized in this Court. Dattatraya, although he 
could have given up his share in the office -to his 
brother, could not endeavour to alienate it eitlier to a 
person outside the famil3̂  or to the original grantor or 
a;, descendant from him. The appeal, therefore, must 
be: allowed and the suit dismissed with costs 
throughout.
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