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Court set aside, and the appeal remanded to that Goiirt 
f o r  disposal according to law.

The respondent Municipality to pay the costs of this 
appeal; other respondents to bear their own costs. The 
other costs will be dealt with by the District Court 
when the appeal in that Court is disposed of. The 
Government Pleader to bear his own costs ot this appeal.

Appeal alloived, 
j .  a. R.
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Parw ati;
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REFERENCE UNDER STAMP ACT.

_ Before Sir LalluhJmi Shah, Kt., Acting Ghief J'ustice, Mr.Jiistice 
Crump, and Mr. Justice Mulla. .

THE SUPBPJNTBNDENT OF STAMPS and THK OHIEF CONTBOL- 
LIN a REVENUE AUTHOEITY, BOMBAY, Petitionisr-y. CHTjiftTLAL 
LALBHAI and others, Opponents*.

Indian Stamp Act ( I I  of 1899), Articles 45, 62 ( e)~Instrunimits of parti­
tion— Trmsfer without consideration from trustee to heneficiary.

A Hindu joint family consisting of three brotliers jointly owned shares in a 
limited company, which stood in the name of the eldest brother. The 
three brothers carne to be divided in interest. The shaves remained in the 
name of the ehleat brother, though dividends on the shai'es were divided; 
between the three brothers. This fact was subsequently recorded in a deed- 
of partnership. The eldest brother then executed two deeds under which he 
transferred to his brothers the number of shares that fell to their share. A. 
question having arisen how the tAvo deeds should be stainj^ed:—

Held, that the deeds in question were chargeable as instruments of parti­
tion under Article 45 of the Indian Stamp Act. *

T h i s  was a reference made by B. W. Kissan,. 
Superintendent of Stamps, Bombay, under section 57' 
of the Indian Stamp Act.

A Joint Hindu family consisting of three brothers,, 
owned 2,750 shares in the Raipur Manufacturing Co., 
Ltd., which stood in the name of the eldest

* Civil Reference No. 7 of 1922.
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1922. brother Oiiiinanbliai. On the 4th NoYeniber 1918, 
Cliimanbhai and his two brothers became divided. 
The shares, however, stood in Ohimanbhai’s name, 
though the three brothers divided dividends on the 
shares as well as the agency commission earned on 
them. The three brothers sabsequently executed a 
deed of partnershixs in which they recorded the above 
arrangement.

In March 1922, Ghimanbhai executed two documents, 
one in favour of each of his brothers, transferring to ' 
them the shares that fell to their lot. Tlie m.aterial 
portion of the deeds ran thus :—

Whereas two thoiisand seven hundred and fifty sliaros of tlie liaipur 
Maimfactuving Co., Ltd., stand in my name the iindermoiitioned Chiiuiuililiai 
Lalbhai of Aliinedaliad in tlie books of the said Goiiipany and 
whereas I am not the absolute ownei’ of the said shaniti but I aru only tlio 
.ownei? #1 nine hundred and sixty shares out of "the said shares and in renpeot 
of the rernaitiing shares, I am only a trustee as a separated co-owner (the 
separation having been effected by taking the dividends ort tlie said sliares 
in tliree equal partw) as well as a partner on behalf of the other two partners 
of the firm of Messrs. Lalbhai Dalpatbhai «S: Co., which was tiefore the said 
separation a joint family linn and whereas I am roipieHted to tranafef the 
«aid one thonsand seven htindred and mnety shares to the names of their 
■respeetiye beneficiaries, I, the said Ghimanbhai Lalbiiai of Ahraedabad do 
iiereby transfer to.^.one of the said two benel3.ciaries..,out of the said shares.

The deeds in question here a stamp of Rs. 5 each 
under Article 62 (e) of the Indian Stamp Act.

They came to be forwarded to the Superintendent of 
Stamps, Bombay, for adjudication of the stamp duty.

The Superintendent referred the question to the 
High Court under section 57 of the Indian Stamp Act, 
observing :—

In uiy opinion each o f  tlie instrmiaents of whieh co|)iuH are annexed liereto 
ând marked A. and B is an instrument of partition by whicli tlie co-owner,h <i j: 

■the shares in the Raipur Manufacturing Go., Ltd., divide them in severalty and 
'both instruments are chargeable with duty under Article 45 of the lirst; 
tSciiedulê to the Indian Stamp Act, 1899.
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I am advised that Hindu co-parceuers may without an^ writing and by a 
mere verbal agreement become tenants-in-common, but when, as in this case, 
they divide up the property in pursuance of such an agreement and actually 
execute a writing for the purpose, that M'riting is an instrument of partition.

In this ease, when the members of the Joint Hindu family arranged to 
partition some of their joint family property comprising the said 2,750 shares 
in the Eaipur Manufacturing Co., Ltd., it became necessary so far as the 
shares were concerned, to register transfers of those shares in the b oks of the 
company which could only be effected by the execution of deeds of transfer 
I)y the transferor and the transferees. I f  those transfers are not instruments 
of partition I am of opinion that the two instruments are transfers 
(wliether with or without consideration) of shares in an incorpor­
ated company and would be chargeable with duty under Article 62 (a) of the 
first Schedule to the Indian Stamp Act, 1899 (as amended by Act VI of 1910) 
of one-half of the duty payable on a conveyance fora consideration equal ta 
the value of the shares.

I am of opinion that clause (e) of Article 62 does not apply to the two 
instruments because the 2,750 shares were never “ trust property ’’ within the 

meaning of that clause, but were apparently transferred and x’egistered in the- 
name of Chimanbhai Lalbhai as the Manager of the joint Hindu family.

The reference was heard.
Kanga, Advocate-General, with J". C. G. Boioen,. 

Government Solicitor, for the i^etitioner.
Jinnah, with Manilal Klm% for oj>ponent No. 2..
Thakor, w ith , Manilal Kher^ for opponents 

Nos. 1 and 3.
Shah, A g. C. J .;~T liis  is a reference under seC": 

tion 57 of the Stamp Act of 1899. The qxiestion referred 
to US is :—With what stamp duty is each of the iiistru-- 
ments referred to in pai’agraph 1 of the reference- 
chargeable? The instruments are Exhibits A  and B. 
They are in form transfers of shares signed by one of 
the "three brothers in favour of each of the other two- 
brothers respectively. Exhibit A is in respect of 960' 
>shares and Exhibit B is in respect of 830 shares. W e 
have heard arguments on this question on behalf of the- 
Crown and on behalf of the parties interested. We- 
are of opinion that these two instruments Exhibits A:
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' 1^ 2 2 . and B are cliargeable under Article 45 of Schedule I 
to tlie Stamp Act, as instruments of partition.

It appears tliat a partition among these three 
brothers was effected in November 1918. There was 
no need of i^artition, and the shares in question con­
tinued in the name of the eldest brotlier Chlnianbhai. 
They were in his name before the family was divided 
in interest, and continued in Ids name after the 
severance of interest in 1918. It appears that in 1920 
the brothers reduced to writing the terms of the part- 
nership, which apparently was formed soon after tins 
partition, and these shares are referred to in that deed 
as partnership property.

Thereafter in 1922 by means of the two instruments 
in question, the eldest brother Ohim.anbl.iai, in whose 
name the shares stood, sought to effect the transfer of 
the shares assigned to the share of each of the two 
other brothers. W e are not concerned with 130 shares 
repiesenting the dilference between 960 and 830 shares 
as appearing in these instruments, because it may 
be that the value of these shares was otherwise made 
available at the time of the partition to that brother.

On the one hand it is contended that Chimanbhai 
was in the position of a trustee, and that when he 
sought to transfer these shares to his brothers, he did 
so as a trustee to the respective beneficiaries, and. that 
the instruments are liable to be stami)ed under 
Article 62, clause (e).

On the other hand, it is urged on behalf of the 
Crown that the position of the three brothers after the 
oral partition in November 1918 was that of tenants-in- 
•common, that the property with which we are con­
cerned continued in the name of one of the tenants4n« 
.common, that when Chimanbhai executed these instru­
ments with a view to transfer the shares, he really



m eant to divide the shares, and that the two instru- 1 2̂2.
ments are in substance instruments of partition. ' In the 
alternative it is argaed on behalf of the Grown that the . tendent 
instruments are liable to be charged under Article 62, *
danse (<2\ as simple transfers of shares in an incor- i?. ;
porated comx^any, and not transfers/by a trustee in 
favour of the beneficiaries.

W e have come to the conclusion that the theory of 
Chimanbhai being a trustee for his brothers in respect 
of these shares cannot be accepted. His position was 
that of a tenant-in-common holding the property for 
the benefit of the other tenants-in-common after the 
partition of 1918. There is nothing to show that these 
shares were specifically divided at the time of that i3arfci- 
tion. It is suggested on behalf of ' the two brothers, 
Xasturbhai and Narotambhai, that the shares were in 
fact divided and that their brother Chimanbhai was iM 
effect constituted a trustee in respect of their shares 
from the date of the partition. This plea is not con­
sistent with the recitals in the instruments themselves,
The instruments contain the following recital :~

“ AVhereas I am not the absokite owner of the said sliaips but am only the 
owner of 960 shares out of the said shares and in respect of the remaining 
shares, I am only a trustee as a separated co-owner (tlie separation haying 
heen effected by taking the dividends on the said slureg in three equal parts)

.as well as a partner on behalf of the other two partners of the firm o£
Messrs. Lalbhai Dalpatbhai & Co., which was before the said separation a 
joint family firm.

When we turn to the partnership deed it appears 
from the schedule attached to that document that there 
is a list of the shares given which refers to the full 
number of 2,880 shares ; and in  clause i  of that docu­
ment there is a provision that the dividends on the 
shares in question shall be divided in eq[ual shares 
between the parties. The fact of equal division of the 
dividends after the partition, is consistent with the 
iheory of tenancy-in-common among the three
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1922. brothers or of tlieir being partners. But these recitals- 
do not support the theory that the shareB were in fact 
divided at the time of the partition. No authority h.as- 
been cited for the proposition that the position of a 
co-tenant or a co-partner holding the property in  his 
own name, is that of a trustee for the other co-owners, 
or co-partners. It may be that he has certain obliga­
tions in respect of the property so held by him towards 
his co-owners or co-partners and that tlie co-owners or; 
co-partners would have tlie riglit to e,aforce in a proper 
manner their rights of ownership to that property. 
But I am i^nable to hold tliai; Cliinianhhai lield the- 
shares in his name as. a trustee and that his two- 
brothers were beneticiaries within the meaning of 
Article 62, clause {e). In spite of the arguments urged 
in supporl] of the theory of actual parti tion of the shares- 
at the date of the x̂ î i’tition in 1918 and of the creation 
of trust in favour o f Kasturbliai and his brother, I have 
no hesitation in rejecting that theory on the facts as 
appearing in the documents tliemsd.ves, and on tlie 
reference. The next question is as to whether these 
instruments are properly chargeable under Article (>2̂  
clause (a) or Article 45. It is by no means easy to 
decide that question. In form they are simple 
transfers and in substance they have the effect 
of dividing the property which was, first a part of 
the Joint family ^property and thereafter held as 
property belonging to the tenants-in-comnioiL Having 
regard to the facts of the case we can treat tliese instru­
ments fairly as instruments of partition in respect of 
the shares which were kept in fact undivided at the 
tim,e of the oral partition between the three brothers*

Cbump, J . I  conciuv
MtjTjLA, J. ; - “I concur.

A nswer acxmxlingly^


