
I accordingly refuse tli6 application.

As regains costs, costs of all parties will be costs iii„ Mackintose 
tliê  arbitration. ,,

Solicitors for the petitioners : Messrs. Crawford,
Bayleti &' Co. Navi&ai’iok ■

Co., L'm.

Solicitors for tlie respondents: Messrs. Payne
Co .

Afjplication'reJused, 

a. G, N.
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SMALL CAUSE COURT REFERENCE.

Before Sir Lallitbhai Shah, Kt„ Acting Chief Justice, and 
Mr, Justice Cruvija.

MANILAL DHARAMSI, Plaintiff ALLIBHAI CHAGLA, D efendant®.

Teji Mandi contracts—-Wlietlier wagering contracts— No presumption of wagers—- 
Proof of common intention to deal in differences oiihj, necessary-—Commou 
intention of parties, a question of fact— Indian Contract Act ( I X  of 1872), 
section 30— Practice,

Teji Mandi contracts cannot be held to be wagers on account of tlieir 
apparent nature and ciiaracteristios alone without proof of the fact that the 
common intention of the contracting parties at the time of the contracts was 
to deal oiily in diSerences and'ia no circumstances to call for or to give? 
delivery.

Jessiram Juggonath Tulsidas DmnodaT^\

Case stated for the opinion of the High Court under 
section 69 of the Presidency Small Cause Cotirts Adt^
1882, and under Order XLYI, Rule 1, of the Code o f 
Civil Procedure, 1908, by S. P: Billimoria, Third Judge,; 
Smair Cause Court, Bombay,

® Small Cause Court Reference No. 4 of 1922. 
ft) (1912) 37 Bom. 264.
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'The plaintiff, Manila! Dliaramsi, sued llie defendtot 
Ailibliai Ohagla in the Small Cause Court, t©
recover brokerage for liaving brought about contr-aoti 
for sale of camphor by the defendant to other dealer^ 
in Samvat Year 1975.

Among other defences the principal one raised by 
the defendant was that several of these contracts were 
Teji and Mandi contracts and that such contracts being 
by their very nature of a wagering and gambling 
-character, the plaintiff was not entitled to recover 
brokerage thereon, he having knowingly assisted in 
bringing about and furthering the agreements to wager.

The contracts brought about by the plaintiff were 
for sale and purchase of camphor for the Vaida of 

' Ohaiter, Vaishak, Jesht and Asad of 1975.
Six of these contracts relating to goods of the total

■value of Es. 1,12,250 were Mandi contracts wherein the 
defendant in consideration of a premium received by 
him from the, other party gave the latter an. option to 
sell to defendant on the due date a certain quantity of 
^camphor at a fixed rate.

Six more of the contracts relating to goods of the 
total value of Rs. 92,000 were Teji contracts wherein 
vthe defendant in consideratioii of a premium received 
Iby him from the other contracting party gave the latter 
;an option to buy from defendant on the due date a 
•certain quantity of camphor at a certain rate.

The modus Qjperandi in these Teji and Mandi con- 
tracts as explained by the referring Judge was as 
follows:—

“ One party pays to the otlier a certain sum and therewith purchases from 
the other party an option to buy or to sell a fiKed qufmtity of camphor on tlie 
■due date from or to the^ h er party at the rate named in the contract. If  
the contract is a Teji onWnd ow the due date the market rate exceeds the 
a-atu iixed in the contract the person who has secured an option declares that 
lie will buy and thereupon the party who has pocketed tlie premium has to



.deliver the goods at the rate fixed or pay the differences between the ruling ‘1922 
Juarket rate and the rate agreed iipoii ia the contract,

l i  the contract is a Mandi contract and on the due date the market rate falls Di^R r.isi 
below the rate agreed upon in the contract the -party who has secured the v .' '
option declares that he will sell and thereupon the party who has poclieted 
the premium has either to take delivery of the camphor and pay for it at the 

. agi-eed rate or to pay dit̂ erenees between the agfeed rate and the ruling 
market rate.

On the other hand in the case where the contract is for a Teji if the market 
■rate on the due date is tlie same as the rate agreed upon in the contracts or 
falls below it, the party who has secured an option, makes no declaration in 
which event nothing happens and he loses the premiutn he has already paid.

'So likewise i£ it is a Mandi contract and the due date rate is the same ag tlie 
rate agreed upon in the contract or rises above it the party who has secured 
an option makes no declaration and in the event nothing happens and he loaea 

-the premium he has already paid.

The party who has purchased the option may in spite of the fact that the 
market rate on the due date has risen above or fallen below the agreed rate 
■̂declare option to sell or purchase respectively if it suits his purpose to do so, 
with due regard to his other operations and existing circumstances, but if he 
does declare an option he has to abide by it and give or take delivery as the

• case may be or pay diSerences if any.” ,

Itw as proved before tlie trial Jucige tliat in Teji 
.■and Mandi contracts actual dellYeries of tlie goods 
■were “ at t im e sg iv e n  and taken and iirices paid as 
; agreed in the contracts. But as it seemed to be the 
practice in the Small Cause Courts to dismiss summarily 
;smts on Teji and'Mandi contracts, tlie trial Judge 
/referred the following question for the opinion of the 
;High Court:— '

“ Ajre agreements of Teji and Mandi necessarily to he held aŝ  wagers on 
. account of their nature and characteristics alone, or is evidence necessary to 
vprove that the contracts were intended to be wag-ers ? ” "

In his judgment accompanying the reference the 
itrial Judge observed :—

“ In ray opinion the agreements by way of G-alM or Teji Mandi are not 
.:,absolute contracts for sale and purchase at the date they are made. They 
liecome contracts of sale and purchase when the option to demand 
■delivery or give delivery is exercised. Before the option ia exercised
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1« 22 . they are agreements wherein one person foi- a cash consideration pairf 
to him or promised to be paid on due data undertakes that he will.' 
place at tlie disposal of the other party a certain qriantity of the 
coiumodity at a certain rate on the due date if such other party claims it op 
undertakes to take up and pay for a certain quantity if the other party wisheŝ  
to get rid of that quantity. It is admitted that in such contracts goods are 
delivered and taken delivery of and paid for at times, on the option being-, 
declared to claim delivery or give delivery. Are then contracts of thiB' 
nature necessarily wagering in their* very inception? I think not. They 
may be wagers pure and simple, wanting the intention to give and take 
delivery at due date. They may, on the other hand, bo contracts of insurance' 
as above described with intention to give and take delivery if the need to do 
ao arises. Agreements of wagers have been defined to be those wherein it is- 
the express or implied intention of both parties that in no event is delivery of 
goods to be offered or demanded but that both must abide by the state of the 
market on due date and pay and receive differences only. I do not think, 
therefore, that agreements, whether of tlie description of Gulli or Teji Mandi, 
in which in some events delivery can be oii’ered or claimed and does 
actually take place, can be stigmatised as wagers without proi)f that it was 
the common intention, express or implied, of both parties that in no event 
should delivery be offered or claimed. ”

' P ie  reference was lieard. ■ ■ •' ■
■'iCanm, for the
^anga , Advocate-G-eneral, wifell Petigara, for tlie 

defendant.
Reference was made to tlie following aiitliorities^ 

during argument;— y , Keshavfi^'^i Jessiram 
Juggonath-Y. Tulsidas Damodar^̂'̂ ; RamcJiandra v,. 
GangaMson^^iMotilal v, Govindram^ "̂  ̂\ Boshi Tala- 
lisM y. Shah Ujamsi Fefei®; TJi îversal Stock Ew- 
changed. Strachâ î '̂̂ i Kong Yee Lone Go. v. Lowjee 
Nanjee^ '̂, Forget \-st. Ostignŷ '̂̂ I In re Bhag-
wandas Parasram  v. Biirjorji Ridtonfi Bomâ iji'̂ ^̂ '̂ - 
Manilal Baghunath v. Badhakisson liamfhuan^^K

(1) (1921)24 Bom. L. R. 60.
(3) (1912) 37 Bom. 2G4.

(WIO) 12 Bom. L. K .590. 
f4) (1905) aO Bom. 83. '
(5) (1899) 24 Bom. 227.
(O') [1896J A. C. 166 at p. 173.

C^KlOOl) 29 Cal 461. 
fs) [1895] A. G, 318. 
fo) [1899] I Q. B. 794 (0. A X  

(10) (1917)L .R . 45 I. A. 29. 
(1920) 46 Bom. 386.
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Shah, Ag, C. J. —This is a refefrenee from tJie Presi
dency Small Cause Conrfcs, Bombay, under section 69 of 
the Presidency Small Cause Courts Act. The qiiestion 
referred to us is ; “ Are Teji Mandi contracts to be 
held as being wagers on account of their apparent 
nature and characteristics alone without any other 
proof of the intentions of the contracting XDarties or is 
■eAT-idence necessary to prove that such contracts were 
intended to he wagers ? ”

It appears from the terms of the reference that the 
learned Judge has felt some doubt on the point in Yiew 
of the practice that is stated to be prevalent in the 
Presidency Small Cause Courts of treating such con
tracts as wagers without any further proof that they 
are wagers. The learned Judge was of opinion that 
the practice was not justified and that in every case of 
;such contracts as in every other case, it must be X3roved 
whether the contracts were in the nature of wagers, 
that is, whether the common intention of the contract- 
ing parties at the time of the contract was to deal only 
in differences and under no circumstances to call for or 
give delivery.

In the first i l̂ace, I desire to point out that this is 
hardly a question of law, or asage having the force of 
law, and I am not sure whether the reference could 
have been made* It was not only open to the Judge, 
.but I think it was his duty, to decide, according to his 
view of the evidence in the particular case before him 
giving such weight as he might have thought propei* 
.to the practice referred to as obtaining ln that Court.

But as the question is referred, I would answer the 
•question in the negative, holding that it is necessary in 
rsuch contracts as in any other contract to prove the 
^common intention of the parties as a question of fact. 
In  my opinion, the mere fact that the contract is a Teji

in t
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1912: contract or a Mandi contract or a Teji-Mandi contract' 
with double option makes no dilference to tliis point. 
It may be that if a party desires to prove that a parti
cular contract of that description was a wagering con
tract, he may be able to do so with slight proof ; and ,̂ 
nnder the circumstances of any particular casê  it may 
be that the Court may be able to decide, without much  ̂
outside evidence, as to whether that contract was in 
the nature of a wager or not. But to my mind it is- 
essentially a question of fact which must be answered 
on the evidence in each case ; and the mere fact of its 
being Teji-Mandi contract is not by itself sufficient to- 
take it out of the ordinary rule that the party who 
jpleads that the contract is void as it is in the nature of 
a wager has to prove that fact.

The practice is probably due to certain observations' 
in Jessiram Juggonath v. Ttilsidas Damodar̂ '̂̂  
and in the earlier case of Eamchandra v. Ganga- 
bison®. The observations in Jessiram's casê ^̂  at̂  
p. 272 clearly show to my mind that it is really 
unsafe to lay down any general proi^osition in this 
matter; and whatever the opinion formed by a 
particular Court on the evidence in that particular case 
May be, the only general proposition which, in my 
opinion, can be safely enunciated is that the fact of the 
contract being a wager must be proved by the evidence 
in the case on the essential point whether the common 
intention of the contracting parties was to deal only in 
differences. It is hardly necessary to refer to any 
authorities on this point. Having regard to the nature 
of these contracts, in my opinion,-it is neither possible' 
nor desirable to lay down any general rule that they 
must be presumed to be wagering contracts without 
any proof as to the common intention of the contracting:

a) (1912) 37 Bom. 264. ®  (1010) 12 Bom. L . K. 590..
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parties. Thereis a recent judgment of Mr. Justice 
W^nQd,idxn. Manubliai Keshavji^ '̂  ̂ wliere the same 
view is indicated. W e do not desire to express any 
opinion on the evidence in this case, and by answering 
the question referred to us, we do not mean to say 
anything more than this that On the evidence in the 
case it is for the Court to decide whether in this 
particular case the contracts were wagering contracts 
or not.

Costs to be costs in the cause and to he taxed as on 
the Original Side.

Ceump, J. ;~ I  agree to the answer proposed to the 
question propounded by the Couxt of Small Causes. 
The difficulty that I feel in this matter is that I do not 
precisely apprehend what is the point of law that is 
submitted to us. The guestion as framed is : “ Are 
agreements of Teji and Mandi necessarily to be held as 
wagers on account of their nature and characteristics 
alone or is evidence necessary to ipi’ove that the con
tracts were intended to be wagers ” ?

Now if it is to be taken that we are asked whether as- 
a matter of law such contracts are necessarily to be held 
as wagers, then the answer clearly must be in the 
negative. For it is not e.ven suggested that there is 
any rule of evidence or any other rule of law which 
can be held to exclude evidence as to the true nature- 
of such contracts. It may be that as a matter of fact it- 
has been found in practice that a large number of these 
contracts are wagering contracts, but that is no ground 
on which any rule of law can be based. All that can 
be said is that there is no legal presumption that a Teji 
or Mandi contract is a wagering contract, and that it  
must be dealt with as any other contract, and that the-; 
rules that have been laid down for determining-

M a n il a f ^
DHABAMSi

V.
AliLlBHAI
C h a g l a .

1922.

(1921) 24 Bom. L. R. 60.
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1922. wlietlier a contract is a wagering contract or not are 
apj)licable to tliiB case just as miicl'i as to other contracts. 
Tlie test is well known. Where it is shown that th-e 
common intention of the parties was that in no case 
was delivery to be taken or given but that in all cases 
differences should be paid then the parties are wagering. 
It is impossible to my mind to go beyond that and it 
in effect fiirnislies the answer to the question 
propounded. •

Solicitors for the plaintiil;: Messrs. Mehta, Lalfi
Co.

Solicitors for tlie defendants : Messrs. Mulla tj- Mulla.

A ns'wer accord big ly, 
CL a. N.

OEiailSFAL CIVIL.

:-1922.

Before Sir LalluhJiai ShoJi, Kt.  ̂ Aeting Chief Justiee, awl 
. Mr. Justice Crumj).

ABDUL LATIFUSM AN, A ppellm t  v .  HAJI TAR MAHOMED, and

: ANOTHER, E e sI'ONDENTS®. ,

Crhniml Procedure Code (Act V of 1S98)^ section 105 (7)—-Sanation to 
^roseciUe— Order of a sinyla Judge on the Original Side of the High Court 
granting or refusing sanation— Whether appeal lies from, such order'^ 
Fractice.

Under the general nile contained in sub-section (7) of section 195 ol; the 
*GriininaI Procedure Code, 1898, an appeal lies to the Court o£ Appeal in the 
High Court from an order made under the fiection by a f3ing’Ie Judge on the 
Original Side of the High Court, granting or x'efusing a sanction to prosecute.

This was an appeal from the order of Kanga J. 
refusing sanction to prosecute Haji Tar Mahomed and 
Ali Mahomed Jivraj the constituted attorney and 
Munim respectively of the plaintiff Yali Mahomed Haji 

 ̂0. 0. J. Appeal No. 148 of 1921; Sait No. 2600 of 1920.


