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to briBg a fresli suit on tlie 28tli July 1921. Tlie appli
cation for that purpose was based npon the groiiiid 
that notices on the heirs could not be served. This is 
hardly a gronnd for allowing the plaintiff: to withdraw 
a suit with liberty to bring a fresh suit. It was a suit 
of 1919 and in July 1921 tlie heirs were already on the 
record. There is no reason why the plaintiif should 
not have made proper efforts to serve the notices upon 
the heirs and proceeded with the suit. In any case no 
valid ground for allowing the withdrawal with liberty 
to bring a fresh suit has been made out. VVe set aside 
tlie order allowing the plaintiff to withdraw the suit 
and direct the papers to be sent back to the trial Court 
in order that the suit may be proceeded with and tried 
according to law.

Costs of this application to be costs in the suit.

192*2.
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VlTHAl.,

Order set aside. 
J. G. E.

APPELLATE CIVIL.

Before Sir Lalluhhai Shah, Kt., Acting Chief Justice, 
and Mr. Justice Grump'.

MAIiADU KASHIBA and others (okiqisal D efendants), A ppellants, 
V .  KlUSHNA w aladTATYA MAHALi and others (okiginal P laintiffs),

IvEStONDENTS®.

Bombay Hereditary Offices Act (Bom. Act I I I  of 1874), ses. lS~Appomt- 
inent <f Fanch— Frocedure—Award, validity of— Cluil Court— Jurisdiction,^

IJiiless the provisions of section 18 of tiie Bombay Hereditary Offices Act; 
(III of 1874) are substantially complied with, the a«’ard of a Pmcb purpoi’tmg 
to act thereunder can liave no validity.

A Civil Court has no jiu-isdiction to determine disputes, procedure l;or the 
d etermiiyition of which is laid down in the above section.

* Second Appeal No. 568 of 1919.

, 1922.:.:;



1922. Parsha x. Lagmya and BJimi v. V'dhya^^ ,̂ followed.

M\fabu Second appeal against tlie decision, of N. S. Lokiir, 
Assistant Judge, A. P,, at Satara, confirm.ing the decree 
passed by (I D. Pandya, Joint Subordinate Judge at 
Islampiir.

Suit for an injimction.
This action was instituted l).y the Mi-ihar Community 

of the village of Peth against the villagers of the two 
hamlets of Malladewadi and Naikwa/ii, for an injauc
tion restraining them fi'oni giving the skins of dead 
animals to any one other than the plaintilTs, wlio were 
■entitled to take the same as - their perquisites. T3}e 
plaint!ffs alleged tliat they had been given the slcins and 
had performed the services till 19I2-13, from wljich 
date the vjllagers, defendants Nos. 1 to 12,had begun to 
give the sl îns to defeudants Nos. 13 to 15, the Mangs.

The de’̂ endants contended that the plaintiffe liad no 
right to the sicins and that there had been no such 
practice as th at claimed, that the em p'l.oyment of Mahai'S 
by the villagers was optional and a matter of con,tract 
and not of right ; and finally that the suit was barred, 
under the provisions of the Watan Act and the Land 
Revenue Code.

The Su Judge held that, althougJi botli
l>arties hadledoralevidence on the question of the exist
ence of these rights, ihe power of determining sucli 
lights rested exclusively with the Collector under 
section 18 of the Watan Act, and that, accordingly, the 
matter was determined by tlie Panchas’ decision. 
Exhibit 54, dated the 22nd January 1912. He was of 
.opinio.n that the rights and duties having been duly 
deliued the civil Court had jurisdiction to enforce them 
■{Bhiva V . Vithya, 25 Bom. IcSG) and granted the injunc
tion claimed h j  tlie plaintilt.
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On appeal before the Assistant Judge, the defend- 1922.
aiits« contended (1) thattlie decision of the Panch was '■'7; “ * ̂ Mahadtj
made on the order ot'the Assistant Collector and not ^
the Oollector who alone w a s  empowered under
section 18 of the Watan Act and it was, therefore, Toid
.and \2) that the iiirisdiction of the civil Courts was
barred under section 4 (a) of the Kevenne Jurisdiction
Act (X  of 1876). The learned Assistant Judge held that
ihe decision ofthe Pancli was legal and Mnding, and
that the suit was cogmzable by the civil Courts.

In second appeal the High.. Court ruled that before 
expressing any opinion as to, validity of the award it 
was necessary to know the facts relating to the consti
tution of the Panclias in the case and therefore sent 
clown the following two issues for findings by the lower 
appellate, C o u r t ,

. (1) Were the Panchas and Sar-Panch aj3pointed in 
this case as required by section 18 of the Hereditary 
Offices Act?

(2) Whether the award. Exhibit 54, is valid ?
' The lower appellate Court found the Panchas and the 

Sar-Panch. were appointed as reqnired by section 18 of 
the Hereditary Offices Act and the award, Exhibit, 54, ■ 
was valid. The proceedings relating to the appointment 
of Panchas were briefly as follows

1st August 191L—The petition of the Maliars (plaint
iffs) to the Deputy Collector was referred by the latter 
to Manilatdar for investigation and report.

3rd November 1911.—Mamlatdar solicited orders froiii:.
Deputy Collector sanctioning appointment of a Pancli 
according to section 18 of the Hereditary Offices Act.

21st November 1911,—Deputy Collector sanctioned 
Manilatdars suggestion for appointm.ent of a Pahch ; 
under section 18.
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■ Mahadu

IVIUSHNA.

1922. 24tli November 1911.—Mamlatdar issued orders tO' 
special Head Karknu to get two Paiiclias appointed.by 
eacli party and liimself to act as Sar-Pancli.

2(3tli December 1911.—Head Karkim. reported to tlie 
Mamlatdar tliat Maliars liad appointed two Panclias but 
villagers had refused to do so. Sanction, therefore, 
requested for appointment of two persons on behalf of 
Government.

26tli December 1911,—Mamlatdar ordered the Head 
Karkun to appoint the necessary two persons under 
section 18 as Depuiy Collector had already given his 
sanction to action being taken under section 18.

15th January 1912.—Report of Head Karkan sub
mitting finding of Panch.

30th January 1912.—Report of Mamlatdar to Deputy 
OoIIector submitting finding of Panch.

29tli February 1912.—Deputy Collector conveyed tO' 
Mamlatdar his approval of the action taken and of the 
findings of the Panch and ordered same to be given 
. effect to-

The defendants put in their objections to the findings.
2Sf. M. Patwardhan with V. D. Limaye, for the- 

appellants.
JC iv. for respondents Nos. 1 to 15.

: Crum p, J . B y  our interlocutory Judgment of 22nd 
June 1920 we sent down two issues for determination 
and we are now in possession of the findings of the' 
lower Court upon those two issues and of the materials 
upon which those findings are based. The first issue 
was “ were the Panchas and the Sar-Pancli appointed 
in this case as required )jy section 18 of the Hereditary 
Ofiiees Act 'P\ and, upon the facts stated in the judgment 
of the lower appellate Court upon remand, I think '̂that 
this question must be answered in the negative.
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Section, 18 of tlie Bombay Hereditary Offices Act lays 1922. 
down tlie procedure to be followed in deteniiiiiiiig tlie ~~~
rights and duties of certain classes of Vataiidars, and it ‘‘i" 
is necessary before tlie determination can be said to have ivRihnxA 
been made under tliat section that tlie provisions of 
that section should have been complied with at least in 
substance. Now what the section requires is that the 
Collector, if he takes action under that section, shall 
cause the matter in dispute to be defined in writing by 
a Panchaj^at of five j)ersons, whereof two shall be 
appointed by the villagers, two by the Vatandars, and 
one who shall be Sar-Panch by the Collector. That 
section further goes on to provide that in case tlie 
villagers or the Vatandars fail to nominate members 
within seven days, the Collector shall appoint such 
members as may be required to constitute a Panchayat 
offive. ■

It may be premised that the Deputy Collector 
who dealt with this matter had no doubt the |>owers of 
the Collector as explained in our previous iudgmenfc..
It is clear, however, that the Legislature intends that the 
Collector shall himself ax^point the Panchas in case the 
villagers or Vatandars fail to nominate members- 
within seven days and also that the Sar-Panch shall he 
a^jpointed by him.

Now what happened in this case was that on the 1st 
August 1911, a petition was made to the .Deputy 
Collector by the Mahars and on the 3rd November ISll 
the Mamlatdar wrote to the Deputy Collector soliciting 
the appointment of a Panch according to section 18 of t h e - 
Bombay Hereditary Oflices Act. Had the Dej>uty Cok 
lector proceeded to cause the appointment of a Paacli to- 
be made in the manner required by the section, all sub
sequent difficulties in the case would have been saved.
But what he did was to write to the Mamlatdar direct- 
ino- him himself to take action in accordance with the
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ifi'22. / siiggestion made by liiiii. From that time onwards he
was 1 m  no way concerned in the matter. What appears 

1 '«  " to have happened afterwards is this. The Mamlatdar
kEmau. ordered his Head Karknn to get two .Panclias appointed

by each party and apj>ointed the Head Karknn to be 
himself a Sar-Panch. The Head Karknn then reported 
to the Mamlatdar that thê  Mahars had appointed 
Panehas bnt that the villagers had refused to do so. 
Thereupon the Mamlatdar ordered the Head Karknn to 
appoint the necessary two persons under section 18, 
It thus appears that the Sar-Panch was not appointed 
by tlie Bepnty Collector but by the Mamlatdar and 
that the two Panehas whose appointment became 
necessary owing to the failure of the villagers v\rere not 
appointed by the Mamlatdar, still less by the Deputy 
Collector bnt by the Head Karknn. We are unable to 
consider that the action here disclosed was a substantial 
compliance with section 18 of the Bombay Hereditary 
Ofiices Act, or that a Panch so constituted could m.alve a 
valid award. The fact that after the award was made 
the Deputy Collector approved the action taken and the ' 
finding of the Panch can give no kind of validity to that 
which had no validity ' at the time at which it was 
done. The approval of the Collector is not required, 
by the Act in the case where the Panehas come to a 
ilecision. It is only where the Panehas fail to come 
to a decisioh that this approval is necessary and there
fore the Deputy Collector’s order cannot be considered 
as having been made in accordance with the proviso to 
the section. It follows that the award is (invalid, in fact 
it is a nullity, not having been made in any respect 
whatever in accordance with the requirements of tlie 
Legislature. Therefore the result must be tliatthe case 
must be approached as though there was no such 
award.
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Mahadij

Now wliat is tiie result ? The suit waa one ]jy the ' 1922.
Maliars to restrain tlie villagers from giving tlie car
casses of dead auimals to the Mangs in confcraveiition of 
the award v/hicli was thus passed and if the award was a ivKisnN.i
nullity it must of necessity fail. It was, howe ver, sug
gested that, apart from the award, the question of the 

-rights of the Mahars arises to be decided on the merits.
But it has been held by this Oourfc in Bhiva v. Vlthija '̂  ̂
following the decision iivParsha.Y. Lagniya Shan̂ '̂̂  that 
a civil Court has no jurisdiction bo determine a matter 
of this kind having regard to section 18 of the Bombay 
Hereditary Offices Act wIiIgIi provides the procedure 
whereby such disputes are to be determined. .Foil ow
ing those decisions there is no other course possible 
than to allow the appeal and to dismiss the suit.

In view, of the fact that this point was not raised niitii 
the case came before us in second appeal/we direct that 
the parties should bear their own costs throughout.

W e wish to add that we regret the result in this case 
and that we trust that if the Mahar-plaintiffs move the 
Collector for a fresh decision under section IS of the 
Act, steps may be taken to ensure a speedy , determina
tion of the matter and that attention may be paid to 

' the requirements of the Htatute in order that so .regret
table a result may not again occur.

Shah, Ag. C. J. :-~I agree.
I)ec7’ee reversed.:

: , ■ j. a, R.' ' V-
w  (i 900) 25 'H..M1L 18(5, , (iaS8>  13 Boiu. 8 3 .
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