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KARITAPI'A,
■ ■ In re.

matter, tliere lias been a complete disregard of tlie- 
Imperative provisions of section 137. The conditional 
order under section loo ŵ as made by tlie 
Divisional Magistrate on the 5tli December 1921, and, on 
the 17tli February 1922, lie made that order absolute.. 
Now, if we refer to section 137, it is manifest that the 
materials on which the conditional order can be made 
absolute by tlie Magistrate who makes that order are 
described in the language of the section as evidence 
taken as in a snmnions case. That imports the neces
sity of the Magistrate taking the evidence before 
himself and he cannot, even with the consent of the 
parties, refer the matter for inquiry and report to- 
another Magistrate. I aoi not si)eak̂ _ing .now oF tli,ose 
cases where i)arties are directed to aj)pea;i' before 
another Magistrate of the .ij’lrsL or Hecond Glass as; 
provided for in the last paragraph of socti,on 133 (i) 
for that-is not t'.b.e case in the present matter. The 
order having thus been m,ade absolnte on materials 
which are not provided, for by the section and in a 
manner contrary to the express provision of tlie secti.oii, ■ 
no consent of the can possibly cure tli.e
illegallty. I, therefore, agree that the proceedings 
iiiiist be set. aside.

Order aside., 
u. II

1922, 
JtlKfi 15

APPELLATE CIYll..

Before Si)' Lallnbkai Shah, K t., ArAing Chief: Jn'atice, and M r. JuulUui Crmvj[K'

f.AKSHMIBAI W IFE OF JAGAHNATH VAMAN JOSHl, ANt. o t h e iis  

( m iiK S  01)' O RiuiN A f. D c t k ik ij a n t ) ,  A p r u o A N T S  « .  YRSHVAN'r VrrHAlj 
BAG-KAB (o iu G iK A L  P l a i x t i f i O , O p i 'o n e n t * .

India?! Limitation mil Code of Cml Procedure (Aiiip.n<lnmit (X X V i of 
iQS0),s-2Giiori a— Alaicmeid~~AppUcati(m to Irhuj M rs av vemrd nutde

Civil Estraordinaiy Application No. 184 o£ 1921.
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a/tsr statidoi'i/ period, effect of—Notice returned imserved— With.draioal 0/
mlt iivthjibertij to file a fresh suit a year after institution of suit.

In 1919, the plaintiff siied to recover possession of certain iraraoveabla 
property. The defendant died,pending the suit on the 17th September 1920. 
'On the 12th Marcli 1921 the plaintiff tiled an apphcation to bring the heirs of 
rlift deceased defendant on record. The Court ordered tlie heirs to be brone;htO'

OH record subject to the objection of the heirs under Act XXVI of 1920, under 
whicli-six laonths’ period of limitation for bringing heirs on record was reduced 
to ninety days. Thereafter on the 28th July 1921, the plaintiff’s pleader 
applied for permission to witlidraw the suit with liberty to bring n, 
fresh suit as some of the heirs could not be served. The. Court granted the 
iipplication. The defendants applied to the Eigh Court under its revisional 
juviadiction and contended (1) that the heirs of the defendant should not have 
Tieen bi-onghton record without formally setting aside the abatement of the, 
suit wliioh resulted in consequence of the hxpse of three raontlis from the date 
of the defendant’s death ; and (2) that the lower Com-t wrongly allowed the 
|ilaiutii¥ to withdraw the suit with Iil)erty to bring a fresh suit after tlie 
parties were brought on record.

Held, { ! )  tliat the omission to set aside the abatement was a formal defect 
not affecting the merits o£ the order and the delay was rightly excused.

(2) That pernii.srtion to allow the phxintiff to withdraw the suit with liberty 
■to,bring a fresh suit should not have been granted as the application was not 

lased on a valid ground.

A p p l i c a t i o n  under extraordinary Jurisdiction against 
tlie order passed by R. E. Giipte, Sn.'bordinate Judge at 
.Dapoli.

TI10 opponent-plaintiff filed a suit (¥o. 242 of 1919) 
for possession of certain immoveable property against 
one Moresliwar Joslii.

jVIoresliwar died pending the suit on. tliel7tli Septem- 
foer 1920.

On tlie 12tli Marcli 1921, tlie opponent applied to 
bring the daughters of deceased Moresliwar as Ms heirs 
on record. The Court granted the application and 
allowed tlie heirs to be brought on record subject to the 
objection of the heirs under Act XXVI of 1920.

tm .

L akshmbai'
‘V.

Yeshvakt
ViTKAL.



L a k s h h i h a i :

1922„ The vSiim.monses Avere issued to five daiigliters, out of
wlioin applicants Nos. 1 and 2 appeared and stfĵ ted on 
tlie 20til July 1921 tliat the application to bring heirs 

Yeshvant Qij record was not filed in time, and that tliere was no' 
sufficient cause for admitting it beyond time.

On the 28th July 1921, the opponents applied to the- 
Court for permission to withdraw the suit with liberty 
to file a fresh suit on the ground that some of the heirs 
could not be served as their addresses could not be 
found and that the suit was an .old one. The Court 
granted the, application.

The heirs of the defendant applied to the Higli 
Court.

P. V. Kane, for the applicants.
K, E. Kelkar, for the opponents.
Shah, Ag. 0. J :—Two jjoints have been urged in- 

support of this application. First, it is urged that the 
defendant’s heirs were brought on the record more- 
than three months after the death of the original 
defendant; and that they should not have been so- 
brought on the record without foinnally setting aside 
the abatement of the suit which resulted in consequence 
of the lai ŝe of three months from the date of the 
defendant’s death. We do not think that there is any 
substance in this point. The application was made 
within six months, which was the period allowed by 
the Indian Limitation Act of 1908, and the change in 
the period of limitation which was effected by 
Act XXYI of 1920 may not have been and probably 
was not known to the parlies;. The; delay was rightly 
excused and the omission to set aside the abatement 
was a formal defect not airecting the merits of the 
order. Secondly, it is urged that after the parties' 
were brought on the record, the lower JJourt^wrongly 
allowed the x>laintiif to withdraw this suit with liberty
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to briBg a fresli suit on tlie 28tli July 1921. Tlie appli
cation for that purpose was based npon the groiiiid 
that notices on the heirs could not be served. This is 
hardly a gronnd for allowing the plaintiff: to withdraw 
a suit with liberty to bring a fresh suit. It was a suit 
of 1919 and in July 1921 tlie heirs were already on the 
record. There is no reason why the plaintiif should 
not have made proper efforts to serve the notices upon 
the heirs and proceeded with the suit. In any case no 
valid ground for allowing the withdrawal with liberty 
to bring a fresh suit has been made out. VVe set aside 
tlie order allowing the plaintiff to withdraw the suit 
and direct the papers to be sent back to the trial Court 
in order that the suit may be proceeded with and tried 
according to law.

Costs of this application to be costs in the suit.

192*2.

L.iKSHaiBAs

Y eshvant
VlTHAl.,

Order set aside. 
J. G. E.

APPELLATE CIVIL.

Before Sir Lalluhhai Shah, Kt., Acting Chief Justice, 
and Mr. Justice Grump'.

MAIiADU KASHIBA and others (okiqisal D efendants), A ppellants, 
V .  KlUSHNA w aladTATYA MAHALi and others (okiginal P laintiffs),

IvEStONDENTS®.

Bombay Hereditary Offices Act (Bom. Act I I I  of 1874), ses. lS~Appomt- 
inent <f Fanch— Frocedure—Award, validity of— Cluil Court— Jurisdiction,^

IJiiless the provisions of section 18 of tiie Bombay Hereditary Offices Act; 
(III of 1874) are substantially complied with, the a«’ard of a Pmcb purpoi’tmg 
to act thereunder can liave no validity.

A Civil Court has no jiu-isdiction to determine disputes, procedure l;or the 
d etermiiyition of which is laid down in the above section.

* Second Appeal No. 568 of 1919.

, 1922.:.:;


