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tliere slioiiM be a fine of Rs. 200 or iii €lefaiilt that 
respondent sliould be committed to pTison for a term of 
one montli or until payment of fine.

It is not necessary to deal at any great length witli 
tlie statement which the resx^ondent has put in. For 
that statement is wholly inadequate as an apology for 
the offence of -whicli he has been found guilty. Had he 
exj)ressed his regret in an unetiuivocal and straight­
forward manner, he might not, I think, have been 
dealt with severely in this case. But the absurd sug­
gestion that this is fair comment shows that lie is 
totally unaware of the seriousness of his action if 
indeed he means to plead that this is fair comment.

Order accordingly’.
E. E .,
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CRIMmAL REVISION.

Before Sir Lallubhal Shah, KL, Acting Chief Justice, and Mr. Justice Oruinp, 

1/i KARIYAPPA BIN NINGAPPA^'.

C'rhiimal Procedure Code (Act V  of 1S9S). sections 7.5,?, is-7, 531— Condi­
tional order parsed hy tmc Magistrate— Subseqiteni inquiry, tramferred with' 
consent of parties lo anoilier Magistrate— Pausing of the final order.

A Magistrate .passed a conditional order uucler section 133 of the Griiuiiiaf 
Procedure Code.- When the party appeared to show cause, the Magistrate,' 
witli (he consent of the parties, sent the case to anotlier Magistrate for 
iuquii-y and report, and on receipt of the report so suliuiitted, made the final 
order -

Jleld, that tlie procerluve followed was irregular, and that the irreguhirity 
vitiated the proceedings.

Thib was an application against an order passed by
G. K. Kumble, Sub-Divisional Magistrate of Dharwar. .

The Sub-Di visional Magistrate of Dliarwar passed,a 
conditional order, under section 133 of the Griminat

m2.,
June 15=



19-22. Procedure Code, directing tlie petitioner to piiil*dowji 
" j  a wall or to show cause, if any, against tlie order before

hiniself. Wlien tlie parties appeared before tlie 
. Magistrate, lie, with the consent of , the parties, sent 

the case to the Second Class Magistrate at Navalgiind 
for inquiry and report. The Second Class Magistrate 
heard the evidence and submitted his report. The 
Sub-Bivisional Magistrate took the report into consi« 
deration and made the order absolute under section 137 
of the Criminal Procedure Code.

■ The applicant applied to the High Court.
H, B. Criimaste, for the applicant.
G. S. Mulgaonkaf, for the opponent.
8: S. Patkar, Government Pleader, for the Crown.
Shah,, Ag-. C. J,:—In this case a conditional order 

was made iinder section 133, Criminal Procedure Code, 
by the Sub-Divisional Magistrate, Third Division, 
Dharwar, on the 5th December 1921, whereby the 
present i3etitioner, Kariappa bin Ningappa Savadi, 
was required either to remove the wall by the 
2ist December 1921 or to appear before the said 
Magistrate to show cause against the order. " After that 
the parties appeared before him and it ai^pears from 
the proceedings that the papers were forwarded to the 
Second; Class Magistrate, Navalgund, for inquiry and 
report, because the parties expressed their inability to 
attend the Court of the said Magistrate, Afterwards 
the Second Class Magistrate recorded evidence and 
made a report. On tliat the Sub-Divisional Magistrate 
made Ms final order. We think that the procedure 
followed in this case is irregular and the order should 
be set aside on that ground.

It was open to the Magistrate to direct the party by 
the conditional order to appear before himself or before
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•some otJier Magistrate of the First or Second Class at a 
-certain time and place to Ibe fixed by the Court. But ^

KAtllY.VI'SA,
he ordered that the party should appear before himself, Li re,
.and having clone that, it seems to me that under 
section 137, Criminal Procedure Code, it was his duty 
to take the evidence in the matter as in a summons 
case. The Code does not provide that evidence can be 
recorded in the manner in which it has been recorded 
in this case even with the consent of the parties. The 
result in the present case lias been that the evidence 
has been recorded by one Magistrate and the decision 
thereon has been given by another Magistrate. That 
seems to me to be opposed to the scheme and |>rovisions 
■of the Criminal Procedure Code bearing on the point.
After the conditional order was made in the terms 
already stated, it was incumbent upon the Magistrate 
under section 137 to take evidence as in a summons 
■case, if the final order was to be made by him.

It has been urged by the Government Pleader that 
this may be treated as an irregularity and as the 
parties consented to the procedure it may be condoned.
I am, however, unable to accept that contention. I  
think that it is a matter of substance that the evidence 
should be recorded by the Magistrate who has to decide 
the case ; and generally speaking it is difficult to say 
that the omission to do so does not occasion a failure of 
Justice. I am of opinion that on this ground the order 
made by the Sub-Divisional Magistrate on the 17th 
February 1922 should be set aside. This will be of 
■course without prejudice to any fresh proceedings that 
may be taken with reference to the alleged obstruction 
in a proper way under this Chapter against the present 
petitioner.

C rum p , J. :— I agree. I  do not think that it is possible 
to uphold this order by invoking section 537 of 
Criminal Procedure Code. For, as I apprehencl the'
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KARITAPI'A,
■ ■ In re.

matter, tliere lias been a complete disregard of tlie- 
Imperative provisions of section 137. The conditional 
order under section loo ŵ as made by tlie 
Divisional Magistrate on the 5tli December 1921, and, on 
the 17tli February 1922, lie made that order absolute.. 
Now, if we refer to section 137, it is manifest that the 
materials on which the conditional order can be made 
absolute by tlie Magistrate who makes that order are 
described in the language of the section as evidence 
taken as in a snmnions case. That imports the neces­
sity of the Magistrate taking the evidence before 
himself and he cannot, even with the consent of the 
parties, refer the matter for inquiry and report to- 
another Magistrate. I aoi not si)eak̂ _ing .now oF tli,ose 
cases where i)arties are directed to aj)pea;i' before 
another Magistrate of the .ij’lrsL or Hecond Glass as; 
provided for in the last paragraph of socti,on 133 (i) 
for that-is not t'.b.e case in the present matter. The 
order having thus been m,ade absolnte on materials 
which are not provided, for by the section and in a 
manner contrary to the express provision of tlie secti.oii, ■ 
no consent of the can possibly cure tli.e
illegallty. I, therefore, agree that the proceedings 
iiiiist be set. aside.

Order aside., 
u. II

1922, 
JtlKfi 15

APPELLATE CIYll..

Before Si)' Lallnbkai Shah, K t., ArAing Chief: Jn'atice, and M r. JuulUui Crmvj[K'

f.AKSHMIBAI W IFE OF JAGAHNATH VAMAN JOSHl, ANt. o t h e iis  

( m iiK S  01)' O RiuiN A f. D c t k ik ij a n t ) ,  A p r u o A N T S  « .  YRSHVAN'r VrrHAlj 
BAG-KAB (o iu G iK A L  P l a i x t i f i O , O p i 'o n e n t * .

India?! Limitation mil Code of Cml Procedure (Aiiip.n<lnmit (X X V i of 
iQS0),s-2Giiori a— Alaicmeid~~AppUcati(m to Irhuj M rs av vemrd nutde

Civil Estraordinaiy Application No. 184 o£ 1921.


