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OPJCilNAL CIVIL.

SV/- N'n'nmt! Kt.. Chief Juglk-e. Mi'. J^ajiji.
amj Hr. J/wtii'e Kcmji.

VEL.II BH IM SEY & Ch. (D efexpa\ts), A ppellasts r.BACH O O  B H A ID A S  1924.

(P la ix t i f f ) . flESPONDEKT®, March 10.

Wronfjfiil arrett— Deerp.e ifgarnal estate ui hamh o f heirs,— AppVuxitlon to
exeintie—Natke /or reneical of jndffmejii— Order/or exectdiou to proreed—
Arrest r.f ihfemlanl in accnrdmiei'- theremtlt— LtahUlty of deeree-hnhlers—
Letters Patent, ehnsfs 15 and 3S— Fov:ei-H o f appellate Court.

A Hindis died leaving three sons, two of wiioni were minors, A deci’ee 
for the payiiKiist of moiiey was rbtaiued by certain creuitors of the deceased 
against the assets of the said deceased in the hands ttf hi^ heirs. After a lapse 
<if 0%'er a year the dc^cree-hnlders applied for execution, and a notice (for 
rcncnval of judgnienf) waf̂  issued uiider Order X X I , Rnls 22 of the Civil Proce- 
dnrt  ̂ Code. On the hearing of the notice tlie Court ordered “ execution to 
i.ssne against defendant No. 1 The decree-holders thereupon applied for 
oxeeutioa against the person of tlie said defendant, and the latter was duly 
arrested on a warrant issued by the Deputy Registrar, but. on being brought 

before the Registrar a few hours later, was released on the groiuKl that, the 
<lecree being against the estate of the deceased, tlie warrant o f arrest was 
Miijustified and illegal.

On ibe said defendant thereafter stiing the docree-holders for damages for 
wrongful airest and false imprisonment,

Held, that the order luade on the notice wa.s merely a formal order allowing 
^xfcutioii to proceed, and. inasmuch as the decree-bolders knew that they 
were not entitled under the deci’ee to apply for the arrest o f the defendants, 
tlie warrant id' arrest obtained by them was to be attributed, not to an errone

ous order oti the part of Ihe Coarf, but to an unjnstifialde interpretation put 
upon the order by the deeree-liolderw themselves, and they were, therefore, 
liable in daiiiages for wrongful arrest.

Wisere, in the case of an appeal on the Original Side of the High Court, two 
Judges have differed in opinion, and that of the senior Judge has prevailed 
under clause of the Letters Patent, there is no warrant for the suggestion 
tliat, on fiu'tbei appeal under clause 15, the Court is only entitled to consider 
the point, or points, on which the said Judges have differed.

Su it  for damages for w rongful arrest and false im -* 
Xnisonment.

® (5. C. J. Lcttere Patent Appeal No. 80 o£ 192.T.
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1924. 'One Bliaidas Vallabhdas died in Jurie 1920, leaving 
him -surviving three sons, Bachoo Bhaidas (the 
plaintiff in tliis suit), Chotalal Bhaidas and Kika Bhai
das. Clihotalul and Kika were minors in the Joint 
Hindu family. Bhaidas was heavily in debt at the 
time of his death.

Thereafter the firm of Yelji Bhimsey & Co. (the 
defendants in this suit) sued the above heirs of the 
deceased Bhaidas in the Court; of Small Causes, on a 
promissory note executed by the deceased, and on 
January 17, 1921. obtained a decree for the sum of 
Rs. 554-13-6. It was ordered (inter alia) in the said 
decree—

that in defMult oE payment of the said sum o!; Rs. 554-1.3-6 by the defend
ants abovenamed the aame shall be levied by seizure and sale o£ the pvoperty 
of B!iai(3<as Vallabhdas deceased which inaj" have come to their hands as 

heirs and legal representatives of the said deceased to be administered.

After a period of over a year had elapsed the decree- 
lioldera â Dplied for execution, and a notice (for renewal 
of judgment) was issued under Order X X I, Rule 22, 
requiring the judgment-debtors to show cause why 
execution should not be granted. At the hearing of 
this notice on June 24, 1922, there was no appearance 
on the part of the judgment-debtors, and an order was 
made ex parte in the following terms :—

“ Execution to issne against defendant No. 1 .”

The decree-holders thereupon, on July 4,1922, applied 
for a writ of execution against the person of Bachoo 
Bhaidas, the said defendant No. 1, and on the same day a 
warrant of arrest was issued against him by the Deputy 
Registrar. He was duly arrested on July 12, 1922, 
at about 9 30 a.m. Later in the day, at about 
noon, he was brought before the Registrar, and, the 

' legality of his arrest being questioned and the matter 
^argued by his solicitor, he was ultimately released at 
about 12-30 p.m. on the ground that, the decree being



against the estate of tlie deceased, no warraat of 9̂24,
arrest should have been issued against the first detend- I

V EliJI
ant’s person. B h im s e y

& Qo.

Bachoo Bhaidas thereafter filed the present suit -b̂ choo
against the decree-holders, claiming Es. 2,000 damages. B h a id a s .

The trial Court (Miilla, J.) dismissed the suit with 
costs on the ground that the record of the i)i-’oceedings 
in fact warranted the writ of arrest of July 4, and that 
it was well established that a valid order of the Court, 
however erroneous in iaw or in fact, was sufficient 
Justification for any act done in iinrsuanee thereof.

The i>Iaintif!; appealed, and the ajjpeal came before 
Bhah, Acting C. J., and Crump J. The learned Judges, 
however, differed in opinion, Shah, Acting C. J., 
holding that the writ of arrest was referable, not to the 
order of June 24, but to irregularity in the party 
making the application for personal arrest and that 
the x l̂aintiff was therefore entitled to maintain the 
suit, but Cramp J. holding that, on the facts of the 
case, there was an order of the Court Justifying the 
writ of execution on which the plaintiff was arrested.

On the question of damages, however, the learned.
Judges were agreed, the Acting Chief Justice observing 
as follows:—

“ The parties have not pressed for any further inquiry on the question of 
damages. I think that Es. 100 would be sufficient to meet the justice o f  the 
case. I would, therefore, allow the appeal, reverse the d* ĉree o f the trial 
Court, pass a decree in favour of the plaintifE for Es. 100. The respondents 
to  pay the costs of the appellant. Each party to bear his own costs o f  the 
suit, having regard to the provisions o f  section 22 of the Presidency Small 
Cause Courts Act."

Under clause 36 of the Letters Patent, the opinion of 
the Senior Judge, Shah, Acting 0. J., prevailed, and, 
decree was dfawn up*in accordance therewith..

Ih 'R  12— 6 •

VOL. XLYIII.] BOMBAY SERIES. 693



1 9 2 4 . The defendants appealed under clause 15 of tlie
; Letters Patent, and cross-objections were filed by

BJmEY t.he plaintiff.
& Go.

V. Tlie appeal was heard by a bench consisting of
Macleod 0. J. and Kajiji and Kemp JJ.

C o m p b e ll  and K a n i a ,  for the appellants.

M, V. Desai, for the respondent.

Macleod, 0. J .:—The plaintiff brought this action to 
recover damages for wrongful arrest and imprisonment.

The suit was dismissed by Mr. Justice Mulla and on 
an appeal from that decision, the Judges of the appeal 
Couft differed. The Acting Chief Justice was of 
opinion that there should be a decree for the plaintiff 
for Rs. 100 as damages. Mr. Justice Crump was of 
opinion that the appeal should be dismissed. Under 
clause 36 of the Letters Patent, the opinion of the 
senior Judge prevailed. Accordingly there was a 
decree for the plaintiff for Rs. 100. But under sec
tion 22 of the Presidency Small Cause Courts Act, as 
the plaintiff had recovered less than Rs. 300, no order 
was made with regard to his costs in the trial Court. 
The plaintiff has now appealed under clause 15 of the 
Letters Patent.

The facts of the case as set out in the judgment of the 
Acting Chief Justice are that the firm of Velji Bhimsey 
& Co. filed a ŝuit against the present plaintiff and his 
t̂ vo minor brothers as surviving members of a joint 
Hindu family, on a promissory note passed by Bhaidas 
Yallabhdas deceased, a late member of the family. A 
decree was passed in favour of the plaintiffs for 
Rs. 510-9-6 and costs, and it was ordered that, in default 
of payment of the decretal amount by the defendants, 
the same was to be. levied b^ seizure and sale of
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the proj)erty of Bhaidas Yallablidas deceased that 
would come to tlieir liands as liis heirs and legal 
represeiitative.s*

Tht̂  money was not paid ciiid no execatioji was levied 
for a year after tlie date of the decree. On May 11, 1922, 
a notice for renewal o[ Judgment nnder Order XXI, 
Rule 22, was issued. The defendant did not appear 
and an order was made on Jnne 24, 1922, in these 
term.s; “ Execution to issue against defendant 'No. 1 /’ 
On July 4, the philntiffs Telji Bhlmsey Go. applied 
for execution against the person of defendant I ô. 1, 
and a warrant was issued by the Deputy Registrar 
for the arrest of the fi.rst defendant. He was 
arrested at 9-30 a.m. on the morning of July 12, 
1922, and produced before the Registrar, who made 
the following order: “ Decree against the estate
of the deceased. No execution by arrest should ha ’̂e 
been issued against the first defendant’s jierson. 
Warrant of arrest bad and illegal and not jiistilied by 
the tenour of the decree. ” Accordingl}^ the defendant 
%vas released.

The present defendants seem to base their defence on 
the order made on June 24,1922, and contend that under 
that order, they were entitled to apply for the arrest of 
the first defendant. But that order was merely a formal 
order allowing execution to proceed, and it cannot 
possibly be said that it entitled the j^laintiffs in. 
the suit to apply for a warrant for the arrest of the 
first defendant.

The plaintiffs in the Small Cause Court suit knew 
perfectly well that they were not entitled under that 
decree to apply for the arrest of the defendants. They 
must have known or ought to have known that the 
order of June 24,1922, merely enabled them to prodfee  ̂
with, the execution ’of the decree, and as the decree

Vblji
BaiMSBt 

& Co.
*>.

B a c h o o

B haIDjUs.

1 &2 4 .



1924. only entitled them to execute it against tlie property
~ of Bhaidas in tlie hands of the defendants, they must be

^VeL'TI
B b im s e y  taken to have been aware, when they applied for the

& Co. arrestlof the first defendant, that such conduct was not 5’
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b& ch oo justified. The plaintiff, therefore, is entitled to 
B h a i d a s . ( i a n i a g e s  for wrongful arrest.

The respondents have filed cross-objections and ask 
to have the damages increased. There was no excuse 
whatever for the action of the defendants. To arrest a 
man without any justification is a very serious matter 
and may have very serious consequences. The conse
quence of limiting the decree to one hundred rupees 
was that the plaintiff under section 22 of the Presidency 
Small,Cause Courts Act could not be given the costs of 
the suit. It has been argued that we are only entitled 
to consider the point on which the Judges in the Court 
of Appeal have differed. There is no warrant for that 
argument. Under clause 36 of the Letters Patent, the 
opinion of the senior Judge prevailed. Under clause 15 
an appeal lies from that decree, without any limitation 
being imposed upon the powers of the Appeal Court. 
The whole decree lies open before us, and od the ques
tion of damages, we do not think that the sum of 
Es. 100 awarded, in the circumstances of the case, is 
sufficient. On the cross-objections, we increase the 
damages of the respondent to Rs. 300, so that the 
plaintiff will get his costs throughout.

K a jiji, J. I concur.
K emp, J. :—I also concur.
Solicitors for the appellants: Messrs. Matttbha% 

Jamietram ^ Madan.
Solicitors for respondents : Messrs. Thakoredas 4" Oo.

Decree varied,
0. H. B,


