
i§?4. case, tlfere are no such new facts. Humphries y . Hum-
------2?hrieŝ ^̂  shows that in English law this equitable
G a d i g a p p a  pnj;iciple is well recognised, and I can see no adequate
SaiDipr-A. reason for confining it to suits and not allowing it to

be raised in suitable cases in execution or other 
miscellaneous proceedings. On the other hand I quite 
agree with the rulings already referred to that great 
caution should be used in applying it, and that general
ly speaking the mere fact that an objection has not 
been raised at one stage of execution proceedings is not 
a sufficient ground for holding that the objection is 
barred at another stage. But the present case is, in 
my opinion, clearly one where the principle can be 
properly applied.

Therefore, the lower Court was wrong in holding 
that there had been no previous adjudication on this 
point, and that the plea of limitation could now 
be raised. I agree with the order proposed by the 
learned Chief Justice.

I also agree as to the desirability of amending 
Order XXI, Rule 89, and Eule 16 of the rules regarding 
execution of decrees by a Collector.

Decree reversed. 
j. a. E.

(1) [1910] 1 K  B. 796 ; on appeal [1910] S K. B. 531.
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CertaiD property inherited bv a Hindu widow from her husband*was rn§rt- 
gaged by her with possession in May 1900. Six months later she §old it to 
iier s>n-iri-law% the defeudaot, for Rs. 1,500, Rs. 1,200 of which were to he 
pait! by the latter to the mortgagee in satisfaction o f the mortgage. The 
Ititlance of Ra. 300 remaiiied in fact unpaid. Tiie widow adopted the plaintiff 
jn l907aiu ;l died shortly afterwards. The defendant paid off the mortgage 
and obtained possession of the property in March 1908. The plaintiff sued in 

Decemher 1919' to recover possession of the property.

Held, that the suit was not barred under Article 91 o f the Indian Li.initation
Ac't,- 1908, inasinnch as it was not essential for tlieplaiiitiffi to set aside the sale.

P er  S h a h , A g. C. J . :— “ It may he taken a.s established...that in the case 
of a reversioner'it is not essential for him to set aside any alienation by the 
w idow .... It is true that the case ' of an adopted son, with which we are 
concenMjd nnw, stands on a different footing in this sense tlifit the rights of the 
adopted son come into existence as seon as he is adopted by the wddow, and 
tlie rights of the widow as the iieir of lier husband come to an end on adoption, 

while, in tfie case of a reversioner, his rights corne into existence ori the death 
of the widow. Subject to that important difference, there is no essential 
difference between the position of tlie adopted son seeking to enforce his rights 
with reference to the property alienated by the widow before the adoption 
and that o f the reversioner seeking to enforce his rights with regard to property 
alienated by the widow before her death.”

Moro NarayciJi Joshi v, Balaji Raghunath.^^ and Ratnalcrialma v' 2'rljnr 
rabai^^\ referred to and relied on.

Held, further, that the suit w’as not barred under Article 144, inasmuch as 
the adverse possession of the equity o f redemption by the defendant did not 
commence till March 1908, when he paid off the mortgage and took pos&esaionsi 
o f the property, there having been no ovei-t act on bis part prior to that date to 
show that he was in possession o f the equity of redemption.

Held, therefore, that the plaintiff was entitled to recover possession o f the- 
property on payment to the defendant of tlie amount spent by the latter in 
paying off the mortgage.

A pp e a l  from  the decision of V. V. Kamat, First Class. 
Subordinate Judge at Belgaum.

One Niiava, a Hindu widow, mortgaged with, .possess
ion certain property, which slie had inherited from. 3ier 
husband, to Gadgil for Ks. 1,200, on May 22, 1900. 
On November 17, 19*00, she sold the property for

(1894) 19 Pom. 809 (2) (1908) 33 Bom. 88.
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1»24. Bs. 1,560 to her son-in-law (defendant). Rs. 1,200 out of 
tlie consideration was to be expended by tbe defendant 
in paying off the mortgage. The balance of Rs. 300 

SiJUiGiiwDA to be i âld to Nilava but was not in fact j>aid to lie}*.
■V.

SpmwiK Nilava adopted the plaintiff in NoA^ember 1907 and
died in the following month.

The defendant duly paid off the mortgage and obtain
ed possession of the property on March 25, 1908.

On December 22, 1919, the plaintiff sued to 
recover possession of the property. The suit was filed 
in the Athni Court, but the plaint was returned for 
presentation in the proper Court. The plaint was there
after on November 17, 1920 filed in the Court of the 
Eirst'-Class Subordinate Judge at Belgaum.

The suit was dismissed by the trial Judge on the 
ground that it was barred by Article 91 of the Indian 
Limitation Act, 1908.

The plaintiff appealed to the High Court.
Goyafee, with NLlkant Atmaram, for the appellant.
G. N. Thakor, with ' H. B. Gumaste, for the 

respondent.

Shah, Ag. C. J. :—The facts necessary to understand 
the points arising in this appeal may be briefly stated. 
One Shidganda died in 1894-95 leaving a widow Nilava. 
On May 22, 1900 she mortgaged the two raytava' 
lands which are now in suit with possession to one 
Shankar Vishnu Gadgil for Rs. 1,200. The consider
ation was made up of certain debts of her husband to 
be oatisfied and Rs. 528-5-0 taken in cash by Nilava at 
the time for her maintenance, and for the satisfaction, 
of miscellaneous debts incurred by her and her husband. 
Six months after that, i.e., in November 1900, Nilava 
sold the property in suit to the present defendant for 
Rs. 1,500, Rs. 1,200 out of which were in respect of the

6^6. INDIAN LAW REPORTS. [VOL. XLVIII.



mortgage Jufê fc referred to, anti Es. oOO were sfat<̂ d to 9̂24. 
liave- been taken in cash to meet the expenses of Imime- "'T” '£C lUXAK-bold affairs in tliose days of taBiine and to jray otl; cbwr>A 
other debts. The defendant was the soii-iii-Iaw of Baii-ownA 
Xilava. In November 1907 tlie plaintiff was adopted Ihwijwda 
by ^ilava, and Kilava died in December 1907. On. f̂ aivi;c,v.r.A. 
March 25, 19US, defendant paid off the mortgage of 
May 22, 1900, and obtained possession of the property.
It is found that. Rs. 1 JOf) were paid hi fact to satisfy 
that mortgage.

On December 22, 1910, the plaintili; filed a suit 
in the Athni Court for setting aside the sale-deed 
passed by Nilava in favour of the defendant, and to 
recover possession of the plaint lands with mesne 
profits ; but it was found tliat thatCourfe had no juris
diction to entertain the suit with the result that the 
l>laint was returned for presentation to the proi^er 
Court. The suit was then- filed on November 17,
1920, in the Court of the First Class Subordinate Judge 
at Belgauni. The defendant pleaded that both these 
alienations, one by way of mortgage and the other by 
way of sale, were for legal necessity, and that in any 
ease the plaintiff’s claim W'as fcime-barx’ed.

The learned trial Judge examined the evidence 
relating to the alleged necessity for these alienations, 
and he came to the conclusion that the sale to the 
defendant was not proved to be for legal necessity. He 
was not sativsfied that Es. 300, said to have been paid in 
cash, were in fact paid. But he held that the transaction 
was not a nominal and colourable transaction, and he 
also held it pro.ved that the defendant had actusflly 
paid in March 1908, Rs. 1,100 to the mortgagee for the 
satisfaction of the mortgage of May 22, 1900. The 
learned Judge, however, came to the conclusion that 
the plaintiff’s claim was time-barred. He Ixeld it to be 
time-barred *!)n the gyoun.d that it was essential for tlie

VOL. XLVII.L] BOMBAY SBEIES. 657
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19-24. plaintiff to set aside the sale-deed in favour of the 
defendant, and that Article 91 of the Indian Limitation 
Act, Schedule I, would apply to such a claim. He found, 
however, as a fact that the defendant obtained posses
sion of the property in March 1908. He also found that 
the time taken up by the plaintiff in prosecuting his 
remedy in the Athni Court should be excluded, and he 
expressed the opinion that if Article 91 were not 
applicable, the plaintiff’s claim would be in time as being 
within twelve years from the date when the defendant’s 
possession became adverse to the plaintiff deducting 
the time occupied in the Athni Court, In the result, 
though he found that the defendant had paid off the 
mortgage, and that the plaintiff was otherwise entitled 
to thfĉ  relief subject to the payment of Rs, 1,100, he 
dismissed the plaintiff’s suit on the ground of limitation,

111 appeal it has been urged on behalf of the appellant 
that the lov?er Co art is not right in its view that 
Article 91 is applicable to this case, and that it is essen
tial for the plaintiff before he can get this relief to set 
aside the sale in favour of the defendant. It is urged 
that it is o]3en to him to claim possession of the pro
perty without setting aside the sale, treating the sale as 
not being operative against him. It is also contended 
that if that view is accepted, the conclusion of the 
lower Court is right that otherwise the claim is in 
time. On behalf of the respondent it is contended that 
the right of the adopted son came into existence on the 
date of the adoption, and that it was necessary for him 
to sue the defendant within twelve years from that 
dat ,̂ as he must be treated immediately on adoption to 
be in adverse jDossession of the equity of redemption 
against him. It is urged that the lower Court’s view 
that the adverse possession commenced really when the 
defendant got possession from the mortgagee on 
March 25, 1908, is not correct, and that the period of
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iiaiitatioii really commenced to rtia against fclie plaintiff 
I'l'oiB tlie date of the adoi)tion. 11 tliat view is accepted 
the piaintitFs cluini having been bronglit more than 
iweive year.s after that date, (even excluding the time 
occupied in the Athni Court) it is barred. It is not 
^̂ .erioiisiy contended on his behalf that x4.rticle 91 'WoiiM 

Further it is urged that the lower Court’s 
finding us to the receipt of cash consideration of 
Bs. .̂ 00 is not right.

As regardhj this question of fact, in spite of the aigu- 
nient of the responcfent to the contray, we are satisfied 
that the view taken bĵ  the lower Court is right, and it is 
not satisfactorily proved in the case that there was any 
necessity to execute this sale-deed at the time. , The 
mortgage was effected only a few months before, and 
there could have been no pressure because there was a 
■condition in the mortgage that the money was to be 
paid in two years. The evidence as to the payment of 
Jla. 300 has been properly appreciated by the learned 
Judge ; and no good reason is shown for holding that 
the view taken by the lower Court on this point is not 
right.

We, therefore, accept the facts found by the 
lower Court. The sale-deed remained practically a 
paper transaction from 1900 up to the time the defendant 
paid oil the mortgage in March 1908 and obtained 
possession from the mortgagee. It has been pointed out 
to us that in the revenue year 1907-08 an entry was made 
in the Record of Rights that there was a sale in favour 
of the defendant. That, however, does not alter the 
position, that so far as the outward appearances went,, 
beyond taking the document in 1900 the defendant 
who was the son-in-law of Nilava did*nothing to show 
that he was asserting his right under the sale-deed. 
The first tangible act pn his part, of which, we ha^e
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1924. eyiclen&e on tliis record, is the payment made by Mm to 
the mortgagee in March 1908, and the recoYery of posses
sion of the lands from the mortgagee at that time.

The first point to be considered is whether the lower 
Court’s view that it was essential for the plaintiff to set 
aside the sale under Article 91 is correct. We are of 
opinion that the view of the lower Court is not right, 
and is not snp]jorted by any authority. So far as we 
can se‘=‘ it is opposed to the decisions of this Court to 
which we shall presently refer. It may be taken ar> 
established, and there is ample authority for the pro
position, that in the case of a reversioner it is not essen
tial for him to set aside any alienation by the widow, , 
but that he could sue to enforce his right as a rever
sioner without setting aside the alienation within the 
period prescribed by the Indian Limitation Act after the 
death of the widow. That position is supported by the 
decisions in Harihar Of ha v. Dasarathi Misra^\ 
Bakhmabcd v. Keshav̂ *̂  and Bifoy Gopal Mukerfi v. 
Krishna Mahishi Tbat is .not in dispute.
But the learned Judge apparently is of opinion that 
the case of a reversioner stands on a different footing 
from that of an adopted son. It is true that the case of 
an adopted son, with which we are concerned now, 
stands on a different footing in this sense that the 
rights of the adopted son come into exisfcence as soon 
as he is adopted by the widow, and the rights of the 
widow as the heir of her husband come to an end on 
adoption, while in the case of a reversioner his rights 
come into existence on the death of the widow. Subject 
to '"'that important difference, there is no essential 
difference between the x3osition of the adopted son 
seeking to enforce his rights with reference to the 
property alienated by the widow before the adoption

W (1905) 33 Cal 257. (2) (1906) 31 Bom. 1.
(1007) 34 Cal. 329.
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and that of the reTersioner speking to enforce his 
rights with regard to property alienated by the widow 
before her death. The decisions of this Ooiirt in 
Moro Narayan Joshi v. Balafl JRaghunath '̂  ̂ smd 
Ramakrislina v. Tri-purahai^ ■make this position clear. 
Though these decisions do not directly deal with the 
question as to whether it is essential for the adopted son 
to set aside a deed or not, it seems to ns that it is neces
sarily involved in the decision in Mot ô Narayan 
Joshi V. Balaji Flagliunath where it was held that 
to a suit by the adopted son Article 140 or IM would 
apply. The leaning of the Court was distinctly in 
favour of ax)plying Article 144 to a suit by the adopted 
son. But it was not suggested in that case that 
Article 91 would api l̂y, and though on the facts of that 
case it m a y  be said-that it made no difference whether 
Article 91 would apply or Article 144 or 140 would 
apply, it seems to us to be a fair inference from the 
Judgments in that case that Article 91 would have no 
application. Besides there is no reason why the 
adopted son should be required to set aside the deed any 
more than a reversioner. It is clear, therefore, that 
the view taken by the lower Court as to the application 
of Article 91 and as to the necessity on the iDart of the 
adopted son to set aside the sale is not right.

The real answer which the respondent has attempted 
to offer in support of the decree of the lower Court on 
the question of limitation is not that it is essential 
for the adopted son to set aside the sale, but that in 
fact the suit has not been brought within twelve 
years from the date on which his rights accrued. His 
rights accrued in November 1907, and the suit in the 
Athni Court was filed in December 1919. It is urged 
that the claim is beyond time on that ground, as ever 
since the date of the sale deed the, equity of redemption
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1924. was vested in the defendant, and lie was in possession
----- - ' and,enjoyment of tlie equity of redem]ption as from tliat

go™  date. The rights of the adopted son accrued on his adop'
S h id g o w d a  lion, and applying Article 144 to his claim we have to
iRGowDA consider whether his present claim is in time. In suh-

SiiivGowDA. stance this is a suit for possession of immoveable pro
perty, and by way of reply it is urged that the defend 
ant has been in adverse possession of the equity of re
demption for over tŵ’elve years. It is always a difficult 
thing to determine as to when the adverse enjoyment 
of the right of the equity of redemption commences 
when the actual possession of the property is with the 
mortgagee as in the present case. In a case of this 
kind, unless we have some clear indication in the shapg 
of an overt act on the part of the alienee to indicate 
that he was asserting his rights under the sale deed, it 
is difficult to say that he was in possession of that 
right. Taking the situation as it was in November 
1907 when the plaintiff was adopted, it appears that 
shortly after that the widow died ; and we find that 
the defendant paid off the mortgage and took possession 
of the mortgage lands in March 1908. That was the 
first overt act, so far as this record can show, on the part 
of the defendant, when he really came into possession 
of his rights under the sale-deed. As against this, it is 
urged that at least as regards the equity of redemption, 
he must be taken to have been in adverse possession 
since November 1907. The interval is very short and, 
as we have said, there was no clear indication by any 
overt act on the part of the defendant that at that date 
he was actually in possession of this intangible right 
against the adopted son. The first indication that we 
have after the adoption of any assertion on the part of the 
defendant of his right to this property is when he took 
possession of the property in March 1908. In the cir
cumstances of this case, it seems to us that the lower

662 INDIAN LAW REPORTS. [VOL. XLTIH.
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Voui't was right in its conchisioii t-bat tlie adverse pos- 
.̂ esfeioii of tlie defendant really commenced in March 

when he took possession of tlie mortgaged pro
perty. This conclii.sion appears to work ont a jast 
res'oir immely that the defendant who has paid the 
mortgage anioiint to the mortgagee will be able to 
recover Iiis mortgage amount and the property will go 
to the rightful owner, the adopted son,

\¥e, therefore, reverse the decree of the lower Court 
anti pass a decree in favour of the plaintiff, directing 
iliut he should pay Rs. 1,100 to the defendant within 
six months, and on his paying that sum the defendant 
^̂ hoiiid hand over possession of the properties in suit 
free from all incumbrances. The plaintiff to pay Jialf 
tlie costs of the defendant in the lower Court, and to 
get the costs of the appeal here from the defendant. 
If Bocli payment is not made in six months, the plaint
iff shall be debarred from all right to possession of the 
property on the decree being made final.

Decree reversed.
R. R.
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