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the owner of goods in the hands of a niiilowiier can 
have this done. When the numbers are attached to the 
goods in that way, the view their -Lordships entertain 
is correctly expressed in the judgment of the High 
Court printed at p. 45 of the record :—

“ The numbers pnt by the mills on the bales at the request of the original 
purchasers would convey no meaning to an outsider. To Ghya & Coy. 
they indicated the width o f the'pieces in each bale. Wlieu the balew pas.sed 
out o f their hands, the ’̂ \\ ere merely reference numbers. It would have been 
just the same, if the luuabers liad been 501 and 502. There was no evidcuce 
that it was recognised in the;market that the last two digits in the number o f 
a bale would indicate the width of each piece.’ '

In their Lordships’ view, the numbers, when so put 
on, indicate really nothing except the fact that the 
purchaser has purchased these particular goods. They 
do not give any warranty or indication of the quality 
or descrii3tioii.

Their Lordships will, therefore, humbly adviso His 
Majesty that the api3eal fails ; that the decree of the 
High Court should be affirmed and this appeal dismissed 
with costs.

Solicitors for apjjellants : Messrs. Hallowes & Carter.
Solicitors for respondents: Messrs. T. L. Wilson Co.

Appea I dismissed.
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■ 1924. The question whether the property in goods agreed to be sold under a 
c. i. f .  contract has passed or not is iu each case ultimately a question of fact 
as to the intention of the parties. Where it is obvious on the evidence or on 
inferences to be drawn from 'the situation or conduct of the parties that the 
consignor did not in fact intend the goods to be delivered until the 
relative draft was accepted, the property therein cannot be held to have 
passed on shipment.

Where, in the case of such a contract, j:he terms arranged are that the docu­
ments will not be delivered until acceptance of the relative draft, that draft 
should not include amounts which may be due to the consignor on other 
accounts.

Where a suit, cognizable by the Small Cause Court, is instituted in the High 
Court and the trying Judge passes a decree, but that decree is reversed in 
appeal, the appeal Court ia competent to certify that the suit was one fit to be 
brought in the High Court and, exercising its discretion under section 35 of 
the Civil Procedure Code, may pass an order dismissing the suit without costs.

Suit to recover the loss on resale of goods bargained 
and sold by the plaintiff to the defendants.

The plaintiffs (Joseph Henreux) were a London firm 
trading in soft steel plates, The defendants (M. B. 
Mehta & Oo.) carried on business as commission agents 
and merchants in Bombay.

In February 1921, the plaintiffs o]3ened negotiations 
with the defendants in Bombay, as a result of which 
certain terms were arranged on which business was to 
be done between the parties. The following were 
amongst the terms of business thus agreed ajpon:—

(1) Each party to defray the cost of their respective 
cables ;

(2) All prices quoted by the plaintiff to be C. I. F.,= 
0 .1., Bombay ;

(3) The said prices to include five per cent, commis­
sion for the defendants and such commission to be 
credited to the defendants and remitted by the plaint­
iffs every six months in July and January.

(4) The relative documents to be covered by a draft 
at 60 days’ sight, documents against payment.
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On February 28, 1921, tlie defendants sent to 
the plaintiffs order E'o. 2063 for 35 tons of soft steel 
plates of certain dimensions and asked the plaintiiis for 
a quotation. The price quoted, however, was unaccept­
able and no inimediate business was done.

On November 5, 1921, the plaintiffs received from 
the Eastern Telegraph Company an unsigned cable, 
dated at Bombay Hovember 3, 1921, and, on in­
structing the Telegraph Company to ascertain from 
Bombay by cable the name of the sender, were subse­
quently informed that the cable came from the defend­
ants. The plaintiffs paid the said Telegraph Company 
15s. for their cable of inquiry and debited the amount 
to the defendants. The cable in question contained ^n 
inquiry as to prices generally. About the same time, 
however, a fresh offer came from the defendants relat­
ing to their previous order No. 2063 but the plaintiffs 
refused it and made a counter-offer to the defendants. 
Eventually the plaintiffs by their cable, dated Novem­
ber 14, 1921, accepted the order in the following 
terms:—

“ 35 tons mild steel plates as per order N&. 2063, Pr?be “ £ 9 -1 0 -0  per ton 
■c. i. f . c. i. Bombay iauludiag war risk. Shipment January/February. 
Draft at 60 day’s sight, dbcuments against payment.”

The goods were duly shipped from London by the 
steamer S. S, Tri/els on February 28, 1922, copies 
•of the invoices together with a detailed account being 
sent to the defendants. To the invoice price of 
£ 331-8-11 was added an independent item of 15s. (being 
the cost incurred by the plaintiffs in connection with 
the unsigned cable above-mentioned) thereby making a 
total of £ 335-3-11.

The plaintiffs drew a bill of exchange for £335-3-11 
and sent the same together with the relative shipping 
documents to the Eastern Bank. The bank duly pre­
sented the bill if> the defendants for their acceptance
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1?24. "but the latter declined to accept on tlie ground that the 
bill was irregular and cabled to the plaintiffs od 

April 14, 1922, as follows
“ Order No. 78 (35 mild steel plates). Shipment late. Draft irregular. 

Refused acceptance. We offer £ 50 less including commission. I f  you agree, 
ask Bank. Receiving accordingly. Without prejudice your rights ami 
contentions if  any.”

The plaintiffs refused to listen to this, and insisted 
on payment in full. On April 20, 1922, the defend­
ants wrote to the plaintiffs as follows :—

“ You might possibly like to know the reason why we had to refuse your 
draft. It Avas an irregular draft. The amoiint you wanted us to pay wiw 
more than you were entitled to, adding to your draft some amounts which we 
were not bound to pay and wliich we never agreed to pay.”

Finally as the defendants did not accept the draft, 
the plaintiffs sold the goods in Bombay on the defend- 
ants’ account, the sale resulting in a short fall of 
£ 125-8-6.

The plaintiffs filed the suit in the High Court to 
recover the said amount from the defendants.

The trial Judg« (Mulla J.), holding (a) that the plaint­
iffs were entitled to include the amount of 15s. in the 
draft and (b) that the property in goods had passed to 
the defendants immediately the goods were shipped, 
passed a decree for the plaintiffs for Rs. 1,500, an agreed 
figure.

The defendants appealed.
Campbell, for the appellants.
Ghaswalla, for the respondents.
M a c l e o d , C. J.:—The plaintiffs in this case are a firm 

trading in London. In February 1921, they opened 
negotiations with the defendants’ firm in Bombay for 
the purpose of entering into business relations with 
them. Certain terms were arranged on which businesvs 
"was to. be d®ne. One of the terms w^s that each party
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'w as to defray tlie  cost of tlieir respective cables. All 
prices quoted by the p la in t if fs  were to be c. i. f. c. i, 
(c .  i ., tliat is, c o m m is s io n  and interest) Bombay. The 
p r ic e  was to include five per cent, commission for the 
defendants. The commission was to be credited to the 
defendants and was to be r e m itte d  to th e m  by the 
plaintiffs every six months in July and January, The 
r e la t iv e  documents were to be covered by a d r a ft  at 
sixty days’ sight, documents against payment.

On February 28, 1921, the defendants sent to the 
plaintiff order No, 2063 for thirty-five tons of soft steel 
plates of certain dimensions. The jDrice quoted by the 
plaintiffs being unacceptable no immediate business 
resulted.

On I^ovember 3, 1921, the defendants cabled an offer 
relating to their order No. 2063, but the plaintiffs 
refused this offer and made a counter-offer to the 
defendants who in turn cabled in reply on November 
12 making a modified offer, and eventually the plaintiffs 
by their cable of November 14, 1921, finally accepted 
the order in the following terms;—

“ 35 tons mild steel plates as per order No, 2063, Price ^£9-10-0 per ton 
c. i. f. c. i, Bombay including war risk. Shipment January/February. 
Draft at 60 days’ sight, documents against payment.”

The goods were shipped by the steamer S. S. Trifels 
sailing on February 28, 1922, and copies of the invoices 
together with a detailed account were sent by the 
X l̂aintiffs to the defendants. The total invoice price 
was £334-8-11 and to this was added an independent 
item of 15s. making a final total of £335-3-11. This 
sum of 15s. was the cost incurred by the plaintiffs 
in ascertaining whether an unsigned telegram sent 
from Bombay on November 3, 1921, was as a matter of 
fact sent by the defendants.

There had been correspondence between the parties 
with regard to *these 15s. as the defendants had
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1924. refused to pay tlie whole amount. The plaintiffs 
drew a bill of exchange for £335-3-11 and sent that 
together with the relative shipping documents to the 
Eastern Bank. The bank duly presented the bill to 
the defendants for their acceptance, but they refused 
to accept the bill on the ground that the bill was 
irregular.

The defendants cabled to the plaintiffs on April U, 
1922

“  Order No, 78 (35 tons mild steel plates). Shipment late. Draft irregular. 
Refused acceptance. We offer £50 less including commission. I f  you agree 
ask bank. Receiving accordingly. Without prejudice your rights contention 
i f  any.”

The plaintiffs replied
“ Referring to your telegram of 14th decline to act as suggested. I f you do

not pay in full I -vvill sell elsewhere. Suing you loss on.”

On April 19, 1922, the plaintiffs wrote to,the defendr
ants with regard to this exchange of cables ;—

“ I beg to enclose copies of telegrams exchanged and I note from yoor tele­
grams of 14th instant your flippant remarks with regard to yorir order No. 78. 
You state that the shipment is late, which statement I entirely repudiate, as 
thesae goods were booked for shipment January/February, viz., it was in my 
option to ship the goods any time between January 1 and Febraary 28. Ship­
ment was duly effected and bill o f lading dated February 21 so that the con­
tract time was only [duly ?] complied with.

Then with regard to your statement that the draft is irregular I do not 
follow same and as for my allowing you £60 same is too ridiculous to 
comment upon,”

The defendants wrote to the plaintiffs on April 20, 
also with regard to the cables that passed :—

“  You might possibly like to know the reason ;why we had to refuse your 
draft. It was an irregular draft. The amount that you wanted us to pay was 
more than you are entitled to, adding to your draft some amounts which we 
are not bound to pay and which we never agreed to pay. When we sent you 
onr cable dated 14th instant the steamer was then expected in Our harbour, 
and in order that no extra charges might run against the goods we at once 
notified to you that we are not legally bound to pay the draft which wasi
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preaented to m  by the bank as it was an irregular draft and in order that there 
may not be any extra charges on the goods we requested you to instruct the 
bank to deli%'er us the documents aprainst the said goods by accepting from us 
the market rate of the day namely tlie amount of the draft less £60.”

It was owing to the unfortunate dispute with regard 
to these 15s. that the defendants refused to accept the 
draft, and eventually the plaintiffs sold the goods, and 
then filed this suit to claim the difference. The first 
issue at the trial was whether the plaintiffs were 
entitled to include the amount of 15s. in the draft. 
The learned Judge found that in the affirmative. But 
it is difficult to find in the judgment the reasons for 
that conclusion. The Judge said :—

“ I think that the cable o f inquiry which the plaintiffs instructed the Eastern 
Telegraph Company to ascertaiu from Bombay and the cable which the ‘com­
pany received in reply must be treated as supplemental to the defendants’ 
unsigned cable of November 3, 1921.”

As a matter of fact the plaintiffs’ inquiry was not 
with regard to the telegram relating to the thirty-five 
tons of steel plates, but with regard to another telegram 
which appears at p. 24 of Part III of the Printed Book, 
which was a telegram containing a general inquiry as 
to prices. The Judge, however, found that the real 
reason why the defendants refused to accept the draft 
was because they wanted an abatement of £50 which 
included the item of 15s. and their commission of 
£13-7-7. Consequently the Judge found that the 
defendants were Wrong in refusing to accept the draft, 
and the plaintiffs were entitled to succeed. He held 
the property in the goods had passed to the defendants 
immediately the goods were shipped, and on that 
finding it was agreed between the parties that the 
compensation to be paid to the plaintiffs should be 
Rs. 1,500. If the property had passed, then the plaint­
iffs were entitled to sue for the price and not for 
compensation. But in our opinion on the facts of this 
case it is clear*that the property did not pass when the
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1924. goods were sMpped, as the shipper had not parted with, 
the control of the shipping documents. Those were 
sent to his bank in Bombay to be delivered only on 
acceptance of the draft. «

This question was discussed in Bank o f Morvi  ̂Ltd. 
V. Baerlein Brothers^K At that time the decision of the 
Privy Council in The Kronprinsessan Margareta, The 
Parana, etcS  ̂was not cited to us. But the passage in 
the judgment at p. 511 is directly in point:—

The passing o f property being a question of intention is ultimately a ques­
tion o f fact. There is no evidence of the intention o f these parties beyond the 
inferences to be drawn from their situation and interests and from the mercan­
tile operations which they conducted.”

And at p. 514 :— ^
*‘ Two things are quite phiin. The consignors did not propose at any time to 

vely for payment on the mere personal credit o f the consignees, and they 
carefully kept the bills of lading in their own agents’ hands until the draft 
was met...But for the absence of a policy of insurance they strictly ptirsued 
the same course of dealing with the documents, as i f  there had been a o, f. 
and i. sale.

In these circumstances what can be inferred as to the passing o f  the general 
property ? What is there to show an intention to pass that property for any­
thing less than payment, and what motive is there for such an intention? The 
appellants, Messrs. Lundgreii & Rollven, have to show that it passed to them 
£knd passed, too, before the beginning o f the voyage. I f  it did, then the con­
signors no longer owned the goods aud had nothing to show against them 
except a draft of their own, which could not be enforced, and a bill o f lading, 
which would not entitle them to delivery of the goods, tliough its retention 
might seriously inconvenience the new owners, the consignees.”

Really, therefore, in each case it is a question of fact 
what was the intention of the parties as would appear 
from the evidence, and in this case it is obvious that 
the consignor did not intend to deliver over the goods 
until the draft was accepted. But with all respect we 
cannot agree with the decision of the learned Judge

(1923) 48 Bom. 374. W [ig^i] i A. 0. 486.



that the plaintiffs were entitled to include the amount 1924.
of 15s. in the draft. In the first place it was one of ”

"Mehtathe terms of the business that the parties should pay co. 
the cost of tlieir respective telegrams. Secondly, there jcrgpH 
was a dispute with regard to these 15s. so that the H eureux. 

plaintiffs were wrong in including that amount ia the 
draft of thirty-five tons steel plates, and lastly that 
charge, even if they were entitled to recover it from the 
defendants, did not relate to this particular consign­
ment of goods, so that the draft was' not in order and 
the defendants, therefore, were not bound to accept it.

is quite true that no case has been cited to us in 
which a draft in respect of goods which have been 
consigned on c. i. f. terms has been refused, because it 
was in excess of the sum due for costs, insurance and 
freight. But it seems obvious to me that when the 
terms arranged are that the document will not be 
delivered until acceptance of the relative draft, that 
draft should not include amounts which may be due to 
the consignor on other accounts. The defendants had 
already objected to pay these 15s. so that the plaintiffs 
were not entitled to add this amount to the amount 
properly due for the cost, insurance and freight for the 
goods ordered and then in effect compel the defendants 
to pay the disputed amount if they wanted to get 
possession of the shipping documents. We think, 
therefore, that the defendants were entitled to refuse 
to accept the draft as it did not comply with the terms 
of the contract. That being the case the plaintiffs cannot 
succeed on the ground that there had been a breach of 
the contract, and the proper order which shoald have 
been made in the Court below was to dismiss the 
plaintiffs’ suit. At the same time it cannot be said that 
the defendants’ conduct was Justified by the facts of the 
oase. The reasons given in their cable for refusing to 
accept the d^aft cannot be supported and they only

VOL. XLVIII.] BOMBAY SEEIES. 539
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1S24.' succeed now because tlie amount of the draft -was in, 
excess of wliat it should have been. If the case had' 
been before me, I should have dismissed the suit with­
out costs.

Mr. Campbell has argued on the question of costs, 
that as we have dismissed the plaintiffs’ suit, the- 
defendants must be entitled to their costs as between 
attorney and client under section 22 of the Presidency 
Small Cause Courts Act, and that we are not justified 
in dismissing the plaintiffs’ suit without costs. The- 
question is : what are our powers in appeal with regard 
to costs, when we set aside a decree which has been 
passed by the lower Court, before which the question 
whether section 22 of the Presidency Small Cause 
Co arts Act applied would not be relevant owing to the 
decision being in favour of the plaintiff ? In ordinary 
circumstances we should be justified in exercising our 
discretion with regard to the costs in the lower Court 
under section 35, Civil Procedure Code. But if it is. 
contended that section 22 deprives the Court in certain 
circumstances of its discretion when the plaintiff’s suit, 
is dismissed, it is still open to the Court to certify that 
the case was one fit to be tried in the High Court, in 
which case the previous provisions of section 22 cease- 
to be applicable. I think if Mr. Justice Mulla had 
taken the view which we have now- taken of the 
plaintiff’s case and dismissed the plaintiff’s suit, he-' 
would have certified that the case was one fit to 
be tried in the High Court, and I think we are 
entitled, as we now dismiss the plaintiff’s suit,, 
to take that view. Otherwise our powers with regard 
to the question of costs would be fettered in a way 
which has not been contemplated by the Legislature! 
Therefore the suit is dismissed without costs in the 
lower Court. The appellants to get their costs of the 
appeal



ShaH; J.:—I agree. •
Solicitors for appellants: Messrs. KTiandvaUa & iimrA 

ChhotalaL
•s.

Solicitors for respondents ; Messrs. Little tf Co. JqsepwHebkebs.
Ajyjyeal allowed,

T. G. B„
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APPELLATE CIVIL.

Before Mr. Justice Prait and Mr. Justice Fawceii,

KUKMINI KOM YJTHU m o t h e r 's  n a m e SAGUNA MALWANKARIN 1924. 
(oRiGiNAL D e f e n d a n t )  A p p e l l a n t  v . EAYAJI DATTATRAYA P A I  F e h r n a r y  

( o r i g i n a l  P l a i n t i f f ) ,  R e s p o n d e n t® . • 2 9 .

Landlord and Tenant— Suit m ejeciment— Alleged disclaimer— Elements of-—
Waiver o f  forfeiture— Finding in previous suit in Court of Small Ijauses—
Quesiion o f res judicata— Cioil Procedure Code (Act V o f 1908), sec­
tion 11— Provincial Small Cause Courts Act ( I X  o f 188 T), section S3.

In 1913, the plaintiff Pai filed a suit against the defendant for arrears o f  
rent before the Subordinate Judge exercising the powers of the Small Cause- 
Court, alleging that the defendant was an annual tenant. The defendant tliea 
pleaded as follows. “ I have never paid rent to plaintiGE Pai. Pai now claims 
that he is entitled to the rent and Ghurye claims likewise. I  do not know- 
who is rightfully entitled. I am ready to pay rent at annas five per year to 
either of them as the Court directs” . A decree was passed against the 
defendant for payment o f  rent on the footing that the defendant was a tenant 
o f  plaintiff. On July 28, 1916, the plaintiff served the defendant with a 
notice to vacate. The defendant having failed to deliver possession as de- 
iiiaiided, the plaintiff sued to eject the defendant, basing his claim on the 
grounds, viz., first, that there had been forfeiture of the tenancy by virtue o f 
the defendant’s denial of plaintiff’s title ias landlord in the suit o f  1913 and 
secondly, that if the denial was not established, his notice o f July 2B, 1916^ 
should be treated as a notice terniinating-annual tenancy as from July 1, 1917„
The lower Court decreed the suit holding that the question of tenancy was res 
judicata because the Small Cause Court in suit o f 1913 had passed a decree, 
against the defendant on the footing that she was a tenant o f plaintiff; thai, 
on evidence the defendant was not a permanent tenant o f plaintiff; that the- 
written statement filed by her in the suit o f 1913 waa a diwlaimer o f  the 
landlord’s thle and that the plaintiff was justified in forfeiting the tenancy .̂
On appeal by the defendant,

® Letters Patent Appeal No. 19 of 1923-


