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The 2nd question is also unintelligible and unneces-
sary. It will be simpler for us to state our answer to
the reference in the following form :—

This Court is of opinion that the Company were
entitled in making their returns for the year 1922-23
on the basig of their income, profits and gains for the
year ending 30th June 1921, to deduct an allowance for
obsolescence under section 10 (2) (vii).

The Company will be entitled to their costs of the
reference.

Costs to be taxed as on the Original Side scale.

Answers decordingly.
J. G, R.

APPELLATE CILVIL.

Before Sir Norman Macleod, Kt., Chief Justice, and Mr. Justice Shah.

TTASHIMBI gou YARUBSAHED BEG NURAJA INAMDAR (oriciNac
PLAISTIFF), APPELLANT ». AJAMATDRI rom MAKTUMSAHEB KALE
INAMDAR, axp oTRERS (ORIGINAL DiFENDANTS Nog. 2, 3 axp 0),
YESPONDENTS?,

(i ift—Possession of part of properviy delivered—Part of property in possession
of mortgagee ab donor’s death—Condition as to transfer of possession deemed
calisfied.,

Where possession of a put of the property given Ly way of gift was
transferred to the donee, and as vegards the rest, the donee in fact got
possersion from the morigagee after the donor’s death in pursuance of the
uift, the gift as a whole should be accepted as satisfying {he cssential condi-
tion as to the transfer of possession in pursunance of the gift.

SECOND appeal against the decision of G. Davis,
Assistant Judge of Bijapur, reversing the decree passed
by B. G. Kadkol, Subordinate Judge of Muddebihal,

*Beeand Appeal No. 666 of 1992.
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Suit to recover possession.

The land in suit originally belonged to one Kamal
Beg, father of plaintiff Hashimbi. In 1898 Kamul DBeg
had mortgnged the land to one Venkangowda, and,
mder the terms of the mortgage, the mortgugee was to
remain in possession for twenty years.

On the 23rd November 1899 Kamal Beg gave the
plaiut land and a house in gift to plaintiff. The
plaintift took immediate possession of the house. She
could not get possession of land as mortgagee Venken-
gowda died on 27th November 1899. She, however.
brought a suit in 1907 against the lessees to vecover
possession of land. That suit was compromised and an
award decree was passed.  This decree provided that
plaintiff should get possession of the land at the end of
1920-21. Tater on parties again arrived at an amicable
settlement and the lessee gave up the land to the
plaintiff at the end of 1916-17. The plaintiil’s posses-
gion was, however, obstructed by the other heirs of
Kamal Beg and, therefore, she was compelled to file the
present suit.

The Subordinate Judge held that the gift was valid
observing as follows :—

“ According  to Moliomedan law posscssion of property given in gifg
must be given to the dovee to make the gift complete and valid. In the
presceut case the land had been leased by Kamalbeg for 20 years in 1898 to one
Venkangowda aud was in the possession of Venkangowda. It is alleged by
pluintitf (iuxhibit £4) that Venkangowda was sent for by Kamalbeg and
tald to give the land to plaintiff.  No actual possession conld then be g?ven
as the land was iu the possession of the lessees; but everything was
done thiw was required to be doue to trausfer the right of the donor
in the laud.  Tnder Mohomedan law o gift of property in  the

possession  of tenants is valid  yprovided ihe tenant atiorned to the

donee (vide [0 L. R 9 Bowbay, page 146 at page 150 ). The case
in 1. L. R. 23 Dombay 682 is not applicable as that was a case when
o weortgagee was in possession and even then an  earlier Privy' Couneil case
Las been cited Mokomed Dulesh v. Hosseini Bidi, 15 1. A., pagoes 81-85; in this
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Iast case the Privy Council held the gift to be valid because the dunee subse-
quently recovered possgession. In the present cace also the domee hag
subsequently recovered possession from Venkangowda.  In 1907 plaintif
sued the lessees to recover possession.  The matier was compromised and an
award decree was passed (Exhibit 19). Tbis decree provided that plaintiff
should get possession at the end of 1920-21. Tater on the parties again
arrived at an amicable scttlement and the lessee gave up the land to plainsiff
at the end of 1916-17 (vide cutry in the Becord of Rights, Exhibit 48) and
statement of the lessee Lefore the village officers, Bxhibit 45, on the strength
of which the entry was made in the Record of Rights.”

On appeal the District Judge held that the gift was
invalid on the ground that there was no transfer of
possesgion of the land.

The plaintiff appealed to the High Court.

H. B. Gumaste, for the appellant.

A. G. Desaz, for the respondents.

SmAm, J.:—The question in this second appeal
relates to the validity of the gift made by Kamalbeg in

favour of his daughter Hashimbi, who is the plaintiftf,

The facts relating to the gift are not in dispute now.
On 23rd November 1899, Kamalbeg made a gift of a
house and certain Inam Iand described in the deed of
gift which is registered. The recitals in the deed
relating to possession thereof are as follows :—

** At present the said land has been leased out to another person for cultiva-
tion. On the expiration of the term of the lease you should take the same

into your possession and carry on Valivat thereof. The liouse is this day
delivered into your possession for Vahivat.”

The land which is referred to as having been given
in lease was at the date of the gift in possession of
Venkangouda on terms, which are stated in an award
between the plaintiff and Venkangouda’s representa-
tive as follows :—

* Before this gift was made the plaintift's father had on the 27th of April
1898 mortgaged this land for Rs. 800 on conditions that the mortgagee should

be in passession of the land for {wenty ycarsand that he should make improve-
ments in the land (Kird). Malgowda is in possession of the land up till today
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on this agreement. The defendant should show the improvements as stipu-
lated within twenty years and plaintiff should pay the amount of Rs. 800 and
get back the land.  Thus has the deceased Eamalbeg agreed in writing,
The defendant is aceordingly in enjoyment of the Jand for these nive years.”

A decree was passed in terms of the award according
to which the present plaintiff was to get possession at
the end of the period of twenty years in 1920-21 without
paying any amount, and the sum advanced by the
mortgagee Venkangouda to Kamalbeg was to be treated
as satisfied at the end of that period. By a later com-
promise the plaintiff in fact got possession of the land
in 1916 from the mortgagee. But the other heirs of
Kamalbeg obstructed her possession, and ultimately
the present suit was filed on 19th November 1918 by
her against the other heirs of Kamalbeg. The trial
Court held that the gift was wvalid: but the lower
appcllate Court held it to be invalid on the ground
that there was no transfer of possession of the land.

In the appeal before us it is urged that the gift is
valid. It seems to me that this argument must be
acecepted. It is stated in the plaint and not challenged
in the pleadings nor disputed before us that the donee
got possession of the house under the deed of gift. To
that extent the gift is valid and has apparently been
given effect to. As regards the land it is clear that it
was in the possession of Venkangouda as a mortgagee
at the date of the gift. No immediate transfer of
possession to the donee was possible. It does not
appear that anything was done to give intimation to
the mortgagee at the time of the gift. But the fact

remains that in a subsequent litigation between the

donee and the mortgagee’s heir, the donee got posses-
sion. No doubt the donor had died long before the

donee got possession from the mortgagee under a compro- .

mise. The true position of Venkangounda under the
so-called lease, was that of a mortgagee. The litigation
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between Hashimbi and Venkangouda’s heir which wag
settled by an award made by the arbitrators shows
that the gift was treated as valid between them.

1t is true that the donor did not do anything beyond
exeenting the deed of gilt so far as the land was con-
cerned. That was possibly due to the fact that
Venkangouda died in four days from the date of the
gift. Buot we have the fact that the posscssion of the
house was transferred under the deed : and nething
further by way of transferring possession of the equity
of redemption s apparently possible under the cip-
cumstances. The giflt would, therefore, be valid. The
ratio decidendiin Chandsaheb Kashimsaheh v. Ganga-
Lai® would a foirtiord apply to this case. But it is
argued on behalf of the respondent that the gift of the
equity of redemption is invalid according to Mabome-
dan law and reliance is placed upon the decision in
Mohinudin v. Manclhershial® and Ismal v. Ramii®,

The decision in Mohinudin v. Manchershali® hag
been criticised by Mahmood J. in Zaliim DBakhsh v.
Muhammad Hasan® ; and on the facts of that parti-
cular case it is diflicalt to say that the gencral proposi-
tion that there could be mno gift of an equity of
redemption was decided. In the later case of Ismal
v. Ramji®, the gift was revoked by the donor before any
possession of the land could be taken and it is not easy
to say how far that circumstance influenced the judg-
ment in any way.

There is a very useful criticism of those decisions in
Wilson’s Anglo Mahomedan Digest, p. 327 (5th Edition);
and the view taken in the Bombay cases has been
criticised by other writers on Mahomedan law.

@ (1921) 45 Bom. 1296. @ (1899) 23 Bom. 682.
@ (1882) 6 Bow. 650. @) (1888) 11, AlL 1.
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When the simple question arises as to whether the
equity of redemption, when the property is in the
possession of the mortgagee, could form the subject-
matter of n valid gift according to Mahomedan law,
these decisions would require to be carefully consider-
ed probably by a Full Bench But on the facts such
as we have in this case, viz., that the possession of a
puart of the property given by way of gift was transfer-
red to the donee, and that as vegards the rest, the donee
in fact got possession from the mortgagee atter the
donor’s death in pursuance of the gift, I feel clear that
the gitt as o whole should be accepted as satislying the
essential condition as to the transfer of possession in
pursuaance of the gift.

The decree of the lower appellate Court shonld be
reversed and that of the trial Court restored with costs
here and in the lower appellute Court on the defend-
ants. '

MAcLeoD, C. J. :—TI agree.

Decree reversed.

J. G. R.

CRIMINAL APPELLATE.

Before Siv Norman Macleod, Kt., Clief Justice, aud Ir. Justice Shak.

SOMABIIAT VALLAVDIAI (oRr1GINAL APPLICANT), APPELLANT 2. ADIT-

BITAT PARSHOTTAM aND OTHERS {ormgvan QreoNeNTs), RESPOND-.

ENTS™,

Criminal Procedure Code ( et V of 1898 ), sections 476, 476B, 439—
Direction lo prosecute sct aside by lower appellate Court—No appeal licz to
High Court—ILigh Conrt will not ordinarily interfere in revision—Form of

order,

» " Criminal Appeal No. 128 of 1924,
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