
No order for costs. ^̂ 3̂*
Attorneys for appellant: Messrs. Wadia, Gandhy r 0stomjeb
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Attorneys for respondents ; Messrs. MerwanjX Kola COWASJEB
4* Oo, Dababhoy.

Order accordingly.
Y ; a .  R .
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APPELLATE CIVIL.

December 7.

Before Sir Norman Macleod, Kt., Chief Justice, and 
Mr. Justice Crump.

KESHAV VITHAL OLTIKAR (original P la ik tiff). A pplicant ?j. HARI 1923.' 
R A M K R ISH N A  O L T IK A R  ( origixal D efendant), Opponent®.

Partition suit— Co-defendants— Costs o f  suit— Contribution.

When in a partition suit all the defendants equally contest the suit and are 
directed to pay the plaintiff’s costs, i f  one defendant pays the costs, he is 
entitled to contribution from his other co-defendants, unless facts are proved 
which are sufficient to defeat the equity,

Shakul Kameed Alim Sahib v. Syed Ebrahim Sahih^^, relied on.

Civ il  extraordinary application against the decree 
passed by J. B. Plianse, Subordinate Judge at Eoha.

Suit for contribution.
One Krislinaji Maliadev Gliate filed Suit No. 841 of 

191 (i for possession by partition of his one-sixtli share 
in certain property against the petitioned Keshav and 
three brothers, Hari, Narayan and Janardan. The suit 
was decreed with costs against all the defeiidants.

In execution of the decree, Krislinaji recovered all 
the costs from the defendant Keshav.

* Civil AppHcation No. 66 of 1923 under Extraordinary Jurisdiction (witb 
Applications jN 'o s .  65 and 67 o f 192.'J).

(1) (1902) 26 Mad. 373.
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Keshav then filed Sait No. 410 o£ 1922 against tlie 
opponent Hari Ranikrislina for contribation of Ms 
share of the cost paid, and also Suits Nos. 408 and 409 
of 1922 against the defendants Narayan and Janardan 
for their contribution.

The Subordinate Judge held that the defendants in 
the suit of 1916 had made a common defence and all of 
them were equally gaiity and according to the principle 
laid down in il-i'fiZ/a Ŝ̂ ingh v. Jacjan7iath Singĥ '̂  Hiq 
plaintiff Keshav had no equity against the defendants. 
He, therefore, dismissed the plaintiff’s suits.

The plaiutifi: applied to High Court.
F. B. Virkar, for the applicant.
No appearance for the opponent.
M a o l e o d , 0. J . ;—The question which arises in these 

applications under section 26 of the Provincial Small 
Cause Courts Act, is whether, in the circumstances of 
the case, the plaintiff was entitled to contribution 
against the defendants with regard to the amount of 
costs which he had paid in a suit filed by one Krishna]i 
Mahadeo Ghate for possession by partition of his one* 
sixth share in certain x>i‘c>perty against the x^etitioner 
and his brothers, all of whom had to pay plaintiff’s 
costs in those proceedings. The j)resent plaintiff now 
seeks to recover by contribution from his co-defendants 
their shares in the costs in that suit, which he had paid 
to the successful x l̂aintiff;

The learned Judge xelying on the decision in Mulla 
Singh V. Jagannath Smgh^  ̂ dismissed the plaintiff’s 
suit. He thought all the defendants were equally 
guilty in defending the proceeding brought by Krish- 
naji Mahadeo, and, therefore, according to the principle 
laid down in that case, the i)laintifl: had no equity 
against the present defendants,

W (1910) 32 All. 585.
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No case has been decided in this Presidency where the 
point has been raised, and for that reason I granted the 
Rules on these applications. We have been referred 
to the decision in Maliabir Prasad v. Darhliangi 
Thakur^  ̂in which case the facts were somewhat similar, 
the plaintiff having brought a suit for a declaration 
that by reason of a previous partition, which still 
subsisted, the property in suit was not liable to be again 
partitioned. The defendants contested the claim, 
pleading that there had been no previoii.s partition. 
That defence failed, and the suit was decreed with costs 
against all the contesting defendants Jointly an̂ l 
severally. The decree was executed and costs w’ere 
recovered against one of the defendants. He then 
instituted a suit to recover froni.his co-defendants their 
proportionate share of the costs recovered from him 
under tlie decree. The real issue seems to liaÂ e been 
obscured by the defendants being allowed to raise an 
issue in the trial Court whether the plaintiff and defend­
ants in the previous suit had been joint wrong-doers 
in so far as the defence in that suit was concerned. It 
appears to have been suggested that when several co­
defendants joined in a defence which failed, that there­
upon they became joint tort-feasors, in which case 
according to the English authorities one tort-feasor 
would not be entitled to contribution against the others. 
But, as pointed out by the learned Chief Justice, such a 
suggestion was not applicable to that case. His Lord­
ship said (p. 493)

KssBAr
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“  To hold that it is a tort for the defendant by his pleadings to deuy a fact 
which he knows to be tru|̂  feven if  he has no evidence to the contrary, is a 
proposition which cannot be supported on any known principle o f  law. It 
follows, therefore, that on the facts found by the lower Court the parties 
were not wrong-doers in the sense which would debar coutribution between 
them.”

«  (1919) 4 Pat. L. J. 486.
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1923. His Lordship then went on to consider the eases 
which had been cited on one side or the other on the 
question of contribution, and it was pointed out that 
the English case of Dearsly v. Middleiveek^\ which was 
relied'apon inxMuUa Singh wJagannaih Singĥ \̂ could 
not be considered as an authority, as Mr. Justice Fry 
in that case followed what was wrongly - asserted by 
counsel before him to have been the dictum of the Court 
of Appealin Real and Personal Advance Company v. Mc~ 
Garthŷ ^̂  which had been decided the day before. When 
reference is made to the report of that case, which 
appears in the same Volume at p. 362, it will be found 
that their Lordships of the Appeal Court never said what 
was alleged to have been said by them, namely, that “ no 
apportionment of or contribution for costs could be 
obtained by one co-clef end ant against another in an 
independent proceeding” . It seems difficult to imagine 
how those remarks could have been attributed to the 
Court of Appeal, as there was no question in that case 
of contribution between co-defendajits. One defendant 
in the case had elected to give up the ease and was 
directed to pay plaintiff’s costs of the action so far as 
they were occasioned by his defence down to a certain 
date, and the only question was what costs the defend­
ant who retired from the case was liable to j>ay under 
that order.

There is also the case of Shakul Kam&ed Alim 
Sahih V .  Syed Ebrahim Sahib̂ *\ which seems to be a 
decision directly in point, in which it was held tbat 
where A, B and C being defendants who had taken part 
in defending a suit, were ordered t(ypay the costs of 
the plaiatiffi therein, and A, one of those defendants, 
paid the whole anioant due in respect of costs, he was 
entitled to sue the other defendants for contribution,

(1880 18 Gh. D. 236. (3) (1881) 18 Ch. D. 362.

(1910) m All. 585. W) (1902) 26 Mad. 373.
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It seems to us on genorai principles of equity that 
when in a partition suit all tlie defendants equally 
contest tlie suit, and are directed to pay tlie piaintifii’s 
TOsts, if one defendant pays the costs, lie should be 
entitled to contribution from liis other co-defendants, 
unless facts could be jDroved which would be considered 
suflicient to defeat the equity. The common defence 
raised by the defendants in the i^artltion suit would 
not be such a fact.

We think, therefore, that the decrees of the lower 
Courts in these cases must be set aside and the plaintiff’s
claim decreed with costs throughout.

Decree set aside. 
J. G. R .

KksIuv
VrniAL

V.
H a b i  I U m a -  

K l i l S B N A , , .

192B

APPELLATE CIVIL.

Before Sir Nor mail Mu'd-Gud, Kt., Chief Jmliae, and 
Mr. Jmtim ShaJi.

BAI JArAGAVEI wit’ E ok MUKUNDLAL HARILAL (oiiisinal 
Api'licaxt), xipPKLLANT 'C. RAMANLAL UHHOTALAL (obigiNxIL 
O p p o n e n t ) ,  Eusi>ONOEXT''\

Bonibay rieader''s Act (X V IT u f 1930), section IS (1 ), SchedaleJH, Clause I V  
— Costs o f Darlchant— Darklmd presented after the canmencement o f  
the Act.

In 1919, the plaintiff lilctl a suit ia the Ouiirt o f tlie Firyfc Class SuborJiiuite 
Judge of Broau-h. It was diaraissed witli coats. The plaintiff, thereupon', 
pres(?t>tcd iu November 1920, an appeal to the High Court. The appeal was 
disinisseil with coijts. Iu 192*2, the respomlcut presented a Darkhast in tlio 
Subordinate Judge's Court to recovcr costs awarded to the I'espondout la the 
appeal o f 1920 aud also the costs o f  the Darkhast ou the grouiid that he was 
entitled to such eosta under section 18 (1) of Bomhay. Pleader’s Act, XVII. 
o f 1920.

Held, that the veapondent would bo entitled to the costs o£ the Darkhast 
under section 18 (1) of Bombay Pleader’s Act, X V II o f  1920, as the Darkhast 

® First Appeal No. 164 of 1922.
I L K 5  &G— 4


