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Before Sir Lallubhai Shah, K+, Acting Chief Justice, aul
Mr. Justice Crump. ,

MAHOMEDALLY ADAMJII MASALAWALLA a%D orTupes, APPELLANTS
v. ABDUL TIUSSEIN ADAMJT MASALAWALLA  awmD OTHERS,
Responprxrs %

Letters Puatent, clawse 12— ddministration suit-—Part of immoreable properties
in suit outside High Court's Original Cficil Jurisdiction—Leare of Court
under cluuse 12 not obiained— Whether High Court ean dalermine question of
title to such propertics.

The High Court can, in an administration suit, delermine the question
whether certain immoveable property situated outside the territorial limits of
it jurisdiction Lelonged to the deceased at the time of his death, aven though
leave under clause 12 of the Letters Patent was not obtained.

Benode Belari Bose v, Nistarint Dassi(}, followed.

ADMINISTRATION suit.
One Adamji, a Broach Mahomedan, died intestate
leaving him surviving several sons and daughters and.

property including immoveable property at Kurla out-

side the Ordinary Jurisdiction of the High Court. =
One son having claimed the Kuria property as his
own stating his father had made a gift of it to him, hig
brother, the plaintiff, with another brother and sister
brought a suit for the administration of the father’s

estate making the son who claimed the, property and ‘

theremaining children defendants.

In this suit a preliminary objection was taken that ;
as no leave had been obtained under clauge 12 of the .
Letters Patent the Court had no Jumsdictlon, The
Judge, Kincaid J., before whom the suit was tried held ;‘

that the suit being an administration snit no leave was

required and on appeal his decision was upheld ;v(‘seei.
46 Bom. 772) but the Court of appeal added that as the:.
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declaration in . the decree appeared to decide the
question of title tothe Kurla property such declaration
was premature and ought to he deleted which was
done.

The matter thereafier went before the Commissioner
for taking accounts who entered upon the qiestion of
title to the Kurla property. Objection having been
taken before him he made a report to the Court askmw
it to determine the questmn

"~ On coming before the Court the original objection
was again taken that the Couwrt had no jurisdiction to.
determine the question of title as the property was out-
side the Ordinary Jurisdiction of the ngh Court and no
leave had been obtained.

The learned Judge of the first instance, Kajiji J.,
upheld the contention whereupon the plaintift
appealed. :

Munshi, for the appellant.s
- Kawia, for the respondent No. 1.
Kcm JCZ, Advocate-Genela] for the mspondcnt No. 2

SHAH AG C. J ThlS appeal arises out of a sult ﬁled
fo;r the admlmstldtlon of the es’nte of one Adamgl
M ssalavalla, ~ The'suit was filed on October 25, 1920,
by the two sons and a daughter of the deceased’ Adamgl
agamst hls two other sons and anothel dmghtel '

On behalf of defendant No. 1 an ob]ectlon was takon
that ag the properties of the deceased included a house
smuate at Kurla, ‘the’ Court had no jurisdiction to
entertam the suit. It was contended on his behalf that
it was eally a sult for land within the meaning of
12 of the Letters Patent. But that objection
i uled and a 1)1el1mlnary decree was passed
j ed a declaration that the Court had
 to administer the said Kurla property.
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From th1s prehmm.ny decree defendant No. 1 1923.
preferred anappeal to this Court : 4bdul Hussein v. A mOmED
Mahomedally Adamfi®, In that appealit washeld that ALY

a suit for the adminisiration of an estate was nota suit A”i“f,":"
for land, and that the Court had jurisdiction to proceed ABDUL

with the suit; but it was held that any declaration as [0S
to the Court having jurisdiction to administer the
Kurla property was premature at that stage. The
following observations in the judgment are pertinent:—
“Tt is only when the reference commences before the Comisissioner on the
aceounts boing filed that it can be ascertained ‘what are the contentions of the
parties and whether the accounis filed together with the ohjuctions and
sureharges show that there are properties either inside or outxidé the juris-
dietion belonging to the estate. When claims to such proporties are raised
hefors the Commissioner, thenitis a mattér for him to. decide what action
to take, and even if heis of opinion that hehas jurisdiction. to devide questions
of title to immoveable property, it will be open to the parties to ask him to
make a reference for the opinion of the Coturt, when the Court will bein a
position to decide how th(,‘dispa‘ted questions of title should bedried.*
Thereafter the matter went to the Oommlssmner,
and' appalently after some hearmg ‘the Commlssloner )
ade'a spec1a1 1eport and dxrected the hrst defendant
to brmg it before the Court to £ry the quéstion’ of ‘
to the said 1mmo'; eable property at Kurfh.

1t appPar% that defendant No. I's case before rhe
‘Commissioner was that this property was given over, to:
him by his father in. the year 1906 by way of glft and
that at the date of the death of Adamji it dld not form :
part of his estate.

On this special report, the matter was brought before :
the Court by notice of motion ; and the learne
decided that the Court had no jurisdiction to en
a suit with reference to the land ontside the: 01‘1‘

_ Civil Jurisdiction of this Court, - that no‘leave und
clause 12 was asked for and none was granted; and th:
the Court ought not to give leave now. | ,Thejle,a;f

M (1821) 46 Bom. 772" ‘ ‘




1998,

[EEE ——a .

‘Masuougp-
. ALLY
CADAMI
Ha
“-ABpUL
~FussEIN,

354 INDIAN LAW REPORTS. [VOL. XLVIIL

Judge declined to give anyspecialleave to the Commis-
sioner to determine the question of title to the property
at Karla on the ground that the Court had no jurisdic-
tion to entertain such suit.

The plaintiffs have appealed from this decision.

1t igs urged on hehalf of the plaintiffs that the Oourt
bas jurisdiction to determine the question as to whether
this property belonged to the deceased at the date of
his death and formed part of his estate, that the
question of title to this property is merely an incident
of the administration of the estate, and that it has
really no reference to clause 12 of the Letters Patent.

On the other hand it isurged that though an adminis-
tration suit may not be a suit for land, where any
guestion as to title to immoveable property sitnate ont-
-side the Original Civil Jurisdiction of this Court arises,
it is, in substance, a suit for land or other immoveable
property within the meaning of clause 12 of the Letters
Patent, and that as in this case no leave has heen or
-could be obtained as the property is situate outside the
island of ‘Bombay, the Court has no jurisdietion to
direct any mqmry as to title to this pmperty in this
; Smb .
On a ca‘ns‘ldemtmn of ‘the arguments on both sides 1
amsatisfied that the Court has jurisdiction to deter-
mine in this suit whyether the property belonged to
the deceased Adamji or not. [tappears from the form
of the decree in an administration suit given in Seton
on Decrees, Vol. IT, page 1412 (7th Edition) and also in
Schedule I, Appendix D, of the Code of Civil
i ure that among the inquiries contemplated: in
of the adminigstration the inquiry as to what
] roperty the deceassd was seized of or
the time  of his death is included. The
mm(l is not now whether the suit in
roperlby so far as it reldtes to this
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property is a suit for land or not, but whether such an
inquiry is appropriate in an administration suit. It
must be taken now, asheld by this Court in Abdwl Hus-
sein v. Mahomedally Adamji,® that an administration
suit as such is not a suit for land within the meaning of
clause 12. This guestion is really an incident of the
administration suit, This is supported by the follow-
ing observations of their Lordships of the Privy
souncil in Benode Behari Bose v, Nistarini Dassi® 1—

“The primary object of the suit was’ the administration of the estate of®

o deceased person resident within the juarisdietion, the principal. execcutor
beiag also resident there and the actual adwinistration goivg on there.  The-
High Court of Caleatta, in its Ordinary Jurisdiction, had a right to order
administration of this estate, and, as ancillary to such an order, to set aside:
deeds obtained by the fraud of the executor. Nor does the circumstance that
a decree had beeu granted by the Court of the 24-Pergunnahs making a
fraudulent award an order of Court protect that decree from the jurisdiction‘
of the Caleutta Court, when redressing that fraud.  In like wmanmer, their
- Lordships consider the Caleutta Court entitled, for the due administratiou of
the estate, to set aside leases of Jand outside the territorial limits of their
jurisdiction, those leases having been made as an incident of the same fraud. "

The effect of these observalions is sought to be gq‘h,"

over by the consideration, thatin that case, in fact,
leave was obtained under clause 12, and that the leave
was obiainable because a part of the property was
situate at Calcutta, and secondly, it was really a
question of fraud, and that could properly be dealt
with as between the parties by the High Court at

Calentta. It isquite true that the judgment of the-

Coart of Appeal at Caleutta in that case proceeded

upon two grounds one of which was that leave in fact

was obtained. That ground, however, has not been:
referred to by their Lordships of the Privy Councilb, and.
the jurisdiction of the Court is determined on the
geperal ground that the question as to titleto the
property outside Calcutta was really an incident of the
administration of the deceased’s estate. Itis hardly
® (1921) 46 Bom. 772. @ (1905) 33 Cal. 180 at pp. 191,192: .
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necessary to 1eﬁm to the decmlon of this Oomt in
Motibhai Shankerbhai v. Nathabhai Naranbhazm
where algo it was held that the questmn as to title of
the property cun be appzoprntely considered in an
administration suit, ‘

Mr. Kania has relied upon bhe observ-mtmns 111
Vaghosi v. Camaji®. That was a case for establlshmg
title to possession of land and to secure that possession.
from molestation. It was held that that was a suit for
land within the meaning of clanse 12. There are
certain obser vations, however, upon which great reli-
apee is placed on behalf of respondent No.1. I have
vead the jndgment in this case carefully, and I am
unable to accept the contention for respondent No.. 1
that this case is an authority in support of the proposi-
tion which he contends tor. The whole argument on
behalf of respondent No. 1 is based upon the assump-
tion that the scope of the powers of the Court in deal-
ing with an administration suit is to be determined
with reference to the question as to whether, if it were
a guit for land, it would be within the jurisdiction of
the Court. Ttis quite true that-if it had been simply a
‘ﬂul’o in respect of this immoveable property by one of
"helrs agamst anothm person who claimed to be the
ﬁwner oi this property, it would be a suit for land out-
7 sxde the jurisdietion of this Court. But it does not
f:ollow that because the determination of the question
a8 to Whether the property belonged to the deceased at
ihe date of his death is involved in an administration
ik, to that extent it becomes a suit for land in the
o that if that ‘property is situate outside the juris-
i the Court, this Court cannot deal with the
Ne‘a‘uthorlty has been cn;ed "vv]nch 1e'111v
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afford some. guidance in determining whether the
Court has jurisdiction to determine the question of
title or not, I am unable to hold that there is anything
ih_those observations which really helps the respond-
ent. The observatious are these :— '

% Paking the words therefore in thejr fair natural meaning, can there be any

doubt that this is & suit for land ?  Its leading purposc is to  establish a title
to possession ofland and to secure that possession from molestation, and it is

important to note that this claim is based not on any contract trust or fraud

or any eireumstance giving rise to privity between the parties, but is brough*
to vindicate rights resulting from ownership and possession. alleged to be with
the plaintiffs. ” )

Apart from the consideration that these observations
were not made with referenceto an administration suit,
it -is clear that it could not be said in this ecase that
there are no circumsiances giving rise to privity
between the parties in this case. It is quite true that
this is not a case of fraud. But this is a case of privity
between the parues to the suit where one of the heirs
contends that the property was given over to him by.
way of gift by his deceased father and the other heiry
contend that it continued to form part of the estate of
the deceased.  In such a case it is difficult to say that
on the strength of the observations in Vaghoji v.
Camafi® it can be held that the question between the
parties so situated relating to the question of title
would be -outside the jurisdiction of this Court even
though the immoveable property may be beyohd the
limits of the territorial jurisdiction of this Court.
Reference was also made to the decision in  ABdu/
Rarim Sahih v. Badrudeen Sahib®. TIn that cas‘e,,‘
however, it was expressly held that the suit which the
Court had to deal with wag not an admmxstratlon suit
and the question whether in an administration suit the
Court could deal with any dispute between the part

" (1904) 29 Bom. 249 at p. 258, @ (1904) 28 Ma,
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to the suitrelating to the title to any immoveahle
property, which is said to have belonged to the
deceased, was not decided in that case. On the whols,
therefore, I do not feel any doubt that the Court in
administering the estate of the deceased in thig suit
has power to inquire as to whether the particular
immoveable property belonged to the deceased at the
time-of his death. Agitisa question relating to the
title to immoveable property, it is common ground that
if the question can be determined in this suit, it ought
to be determined by the Court, and not Dby ‘the
Commissioner,

T may add that because the Court has the power to
determine the guestion of title to immoveable property
sitnate outside its territorial jurisdiction in an adminis.
tration suit, it does not necessarily follow that that
Court itself Wlll‘always determine the question. = That
must be decided with reference to the circumstances
of each case. It may be more convenientin a given
case to have it determined in a suit filed in the Court.
in whose jurisdiction the propertyis situated by the
receiver in the administration suit or by any of the
parties. - In the present case the property is situated ab
Kmrla, and having regard to the circumstances of this
case the determination of the question by this Court is
at Teast as ‘convenient as, it not more convenient than,.
having it determined by the Court at Thana.

I would, therefore, allow this appeal and direct that
an inquiry be made by the trial Court asto whether
the - property at Kurla now in dispute formed part
;zﬁ the estate belonglng to the deceased at the time of
‘his death. Tt may be, as was pointed out in the eourse
ument, for instance, that this Court could not
on of this property by metes and bounds as
n thesuit. That, however, is a question
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which does not arise at this stage, and it is possible
that even if the property is found to belong to the
deceased at the time of his death, there may be no
necessity for partition by metes and bounds. That
question can be dealt with only when the question as
to title is decided. It will be for the trial Courf to
give further directions to the Commissioner, if neces-
sary, which would be appropriate to his finding on this
question.

Respondent No. 1 to pay the costs of the plaintiffs in
this appeal and of the Notice of Motion.

ORUMP, J. :—1 agree entirely with the judgment just
pronounced and the reasoning on which it is based.
But as we are reversing the judgment of the learned
trial Judge, I desire to state my reasons briefly.

It is necessary at the outset to set out precisely what
was the effect of the judgment of this Court in the
appeal that previously came before it. Now, it isquite
clear that there were two points for consideration in
that case. The first question was whether an adminis-
tration suit wag a suit for land within the meaning of
clause 12 of the Letters Patent. The second question
was whether the Court, if it had jurisdiction to enter-
tain the suit, had jurisdiction to decide questions of
title to property outside the territorial limits of itg
jurisdiction. The decision of the Court upon the first
point clearly was that an administration suit was not a
suit for land and it follows therefore that the Cours
had jurisdiction to entertain such a suit, even though
the property was situated outside the territorial juris-
diction by virtue of clause 12 of the Letters Patent.

As to the second question the Court held that the

question whether the title to the Kurla property could

or could not be decided, had not really arisen for.

decision at that stage of the case, and that matter
ILRS5 &68—2
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therefore was left open. It is that second point which
has now been decided adversely to the plaintiffs in the
appeal which has come before us for our consideration.
Now if an administration suit as regards property
sitnated outside the jurisdiction can be entertained by
this Court, it appears to me to follow almost of
necessity that the question as to title of this property
must be determined. It is impossible for the Court to
wdminister the estate withount deciding what the estate
.9, and antil the question of title has been settled, the
Court does not know as to what property its orders are
to operate. When that second question is decided, it
will be for the Court to consider in what manner the
administration should be effected. That is a stage
which we have not yet reached, and as to which such
directions as may be necessary will have to be given
by the Court after the question of title is determined.
To hold otherwise, would, in my opinion, lead to
absurdity, for it would be a necessary conclusion that
though the Court can entertain an administration suit
ag regards property outside the territorial jurisdiction,
it cannot, in that suit, decide whether that property
belongs to the estate or not. I know of no authority
which forces me to that conclusion, and none has been
cited. It appears to me clear that the decision of the
Privy Council {in Benode Behari Bose v. Nistarini
Dassi® is an authority in a contrary sense. For these
Teasons, therefor_e;, I agree with the orders proposed.
Attorneys for appellant : Messrs, Mulla & Mulla.
Attorneys for respondent No. 1 : Messrs. Soonderdas
& Co. :
‘Attorneys for respondent No. 2: Messrs. Mansukh-
lal, Hiralal & Mehta. ' ‘
Appeal allowed.

N V. G. R.
W (1905) 33 Cal. 180,



