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witliiE the time allowed for appealing and the api^el- 
lants are entitled as of riglit to exclude the time occnpied 
in obtaining them. The only question is whether they 
a-re entitled to the.aggregate of two periods deducting 
the Gveiiapping period, or only to one period which 
naay happen to be longer than the other.

A reference has been made to the decision in JSfeio 
Piece Goods Bazar Co. Ltd. v. Jivabha^K I do not 
think that that case presents any difficulty. All that 
is decided in that case is that the intention to appeal 
must be made manifest within the time allowed by 
law for appealing. In the present case that was done 
by the appellants applying for the copies in time. It 
is not suggested in this case that the appellants are in 
any way responsible directly or indirectly for the time 
occupied in obtaining the copies.

We make the Hale absolute.
€osts to be costs in appeal.
Solicitors for ai)peilants ; Messrs. Orwwford  ̂ Bayley 

^ Co.
Bolicitors for respondents r Messrs. Payne Sr Oo.

Mule made ahsohite.
K . M CI. K.
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ORIGINAL CIVIL

Before Mr, Justice Fawcett.

SUKHNAND SHAMLAL, P l a i n t i f f  v,  OUDH AND ROHILKHAKD
BAILW AY AND ANOTHER, DEFENDANTS®.

Indian Railu>ayn Act (  I X  o f X800), sections S ((}), 145-—Suit ctffainsi a 
State railviay— Civil Procedure Code (Act V  o f  1908), section 79 (1 ) —  
SecTstary o f  State for  India in Council to he the proper party.

A suit against a State railway must ho bmughi; against the Soar etaiy of 
Stale for India in Council.
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Su it  for damages for delay in tlie delivery of goods. 
On the 13tli September 1921, the plaintiff’s agent 

delivered to the Ondh and Rohilkhand Railway' at 
their station at Chandansi, 400 bales of cotton in 
fonr lots of 100 each, consigned to the plaintiffs firm at 
Bombay for carriage from Chandansi to Bombay. The 
said bales were to be cariied over the track of defend­
ant No. 1 from Chandansi to Jiibbnli^ore and thence, 
over that of the Great Indian Peninsula Railway 
Company, defendantNo. 2, from Jnbbnlpore to Bombay 
The plaintiffs alleged that in the ordinary course: the, 
said goods ought to have arrived in Bombay within 
20 days and ought to have been delivered, at the latpst,: 
on the 3rd October 1921, In fact the plaintiffs received 
200 bales on the 25th October .1921 ; 100 bales on the 
2nd November 1921, and the remainder on the ^lat 
January 1922. By reason of delay in the delivery of 
the bales the plaintiffs stated that they suffered a loss 
which they estimaced at Rs. 27,000.

Oh the 23rd September 1922 the i)laintiffs filed the 
suit to recover damages from both defendant rail’̂ ay 
administrations. The first defendant is a State railway 
dwned and worked by Government and was sued in 
the first instan “ The Oudh and-Rohilkhand
Railway By leave of the Court the title was subse­
quently amended to that “ The Oudh and Rohilkhand 
Railway Administration by its Manager and Agent” .

The first defendant pleaded that inasmuch as the rail­
way ̂ as owned and worked by Government the suit 
should have been brought against the Secretary of State 
for India in Council and therefore the suit as framed was 
bad for want of notice under section 80 of the Civil Pro­
cedure Code. Pursuant to the Chamber prder, dated the 
IBth^July 1923, the suit was placed on the board for the 
trial of the preliminary issue “whether the present -suit 
is maintainable against the firv'jt defendant as framed” .
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Munshi witli Colfman, for tlie x Îaintiffs.
Campbell  ̂ for tlie defendant No. 1.
F a w c e tt ,  J.'-— The preliminary issue I have to decide 

is wlietlier tlie present suit is maintainable against tlie 
first defendant as framed.

TMs is based on tlie plea raised by defendant No. 1, 
tlie Oudii and Roliilkliand Railway, tliat tliafc railway 
is owned and ^worked by Government, and the 
Secretary of State for India in Council should have 
been the person against whom the suit should have 
been instituted. Since this objection was taken, the 
X3laintiifs have amended the title of the suit by 
substituting for “ The Oudh and Rohilkhand Railway 
the words “ The Oudh and Rohilkhand Railway 
Administration by its Manager and Agent'’. Mr. Munshi 
for plaintiffs contends that the suit is  maintainable 
against the Railway Administration in that form, aind 
that the Secretary of State for India in Obuncii heed' 
not be sued.

The fact that the Railway is a State Railway wav̂  
eventually admitted by Mr. Munshi after his attention 
had been called to the official statement about it in the 
Imperial Gazetteer, of India, Vol. Ill, p. 399.

The suit is one in which plaintiffs seek to recover 
from the defendants (viz., the Oudh and Rohilkhand 
Railway, and the G-reat Indian Peninsula Railway 
Company) damages for non-delivery at the proper time 
of 400 bales of cotton, which were handed over to ther 
defendant No. 1 for carriage to Colaba and were to be 
carried over the track of defendant No. 2 from Jubbul- 
pore to Colaba.

Mr. Munshi’s main contention is that the Indian 
Railways Act, IX  of 1890, clearly contemplates a Sfcate 
Railway Administration bei^g sued by its Manager  ̂
and that this special enactment is not affected by the

Sham,:lal
V. '
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3 .S 25 subsequmt general enactment contaijied in sectioa 79 
of the Civil Procedure Code, 1908, that suits by or 
against the Government shall be instituted by or 
against the Secretaiy of State for India in Council. ̂

In my ©pinion the Indian Railways Act of 1890 
coiifcains no clear Indication that a suit against a State 
Railway can be brought against the Manager, and on 
the contrary the definition of “railway administration,” 
in the case of a railway administered by the Govern­
ment, as including the Government, suggests that a suit 
like tills should be brought against the Governments 
On this point I entirely agree with the view taken in 
the Oudh case relating to this same railway ; Traffic 
Superintendents, E. B.and E. 1. k 0. ^ E. 'EaihvaysY. 
Hafis Ahclul Eahman^K I adopt the arguments given 
In the report of the Court’s Judgment at pp. 814, 815.

I may add that the Statement of Objects and Reasons 
â PlDended td the Bill which became Act IX  of 1890 
clearly shows that the inclusion of the Government or

■ .State in the definition of “ railway administration ” 
was proposed for the purposes of Chapter VII of the 
Act relating to the responsibility of Railway Adminis- 
totions as carriers. But, apart from that, the Act 
itself shows that that must have been the object. It is 
difScult to see what other intention could have led to 
this alteration of the previoUvS definition contained in 
.section 3 of the Indian Railways Act of 1879.

Mr. Munshi drew my attention to sections 72-77, 97, 
140 and 145 of the Act of 1890 ; but there is nothing in 
these which indicates that the Manager and not 
Government should be sued in the case of a State 
railway. Sections 72-77 use the general words “ Rail- 
way administration”, which under the definition in 
the Act includes Government. Section 97 applies only 
'̂6 a Railway company, aiid not to a State railway, so

W (1801) Ind. Ely. Gas, 812 (2 nd Edn.). *
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there is notliiiig incongruous in tlie provision tbat tlie 
|)laintill in tiie suit contemplated sliall be the Secretary 
of State for India in Council, and it cannot be said tliat 
tliis ia any way suggests that the Manager and not 
Government is to be sued in the case of a State railway. 
Section 140 reiatCvS to notices like those provided for in 
section 77 and not to suits ; it is also purely i^ermissive 
in its terms. Section 145, so far as it relates to Civil 
Courts, merely contains provisions corresponding to 
those in Order XXVII, Rule 2, so as to avoid the 
necessity of personal attendance by tlie Manager, as 
chief representative of the railway (of. Order XXIX^ 
Rule 3, Civil Procedure Code). It certainly cannot be 
read as implying that the Manager can be sued as- 
sufficiently representing a State railway.

Again, it is most improbable that the Legisiatur© 
would intend to enact' that a railway administration 
could be sued not in its corj)orate name but in the 
n toe  of an3̂  particular officer or agent engaged in the 
administration. As long ago as 1868, it  was held that 
the East Indian Railway Company could not l>e sued in 
the form of a "Deputy Agentand a District Bn-giheer, 
but must be sued in its corporate name : Ramd(X$ Sett 
V .  The Collector o f Moorsliedahad^^  ̂ It is very un­
likely that Government or the I^egislature would 
intend to make a departure from this principle of 
ordinary English law, and there is certainly nothing ia 
the Act that I can see which rebuts this presumption.. 
A Manager of a State railway can very v?ell reinesonfc 
the railway administration in its ordinary business 
concerns and its general management and accordmgly 
tlie definition in section 3 (6) says “ railway administ­
ration in such a case ” means the Manager unless there 
IS something repugnant in the subject' o r  
When we come to Chapter VII of the Act, however^ 

W (1868) 2 Ben. L. !t. (S. N.)
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1923. wlilcli deals mtli responsibility of railway administ­
rations as carriers, then tliereis (so far as suits are 
concerned) something repngnant in tlie subject 
having regard to the general principles already 
mentioned—which goes ai>’ainst the Manager being 
treated as a proper defendant, duly representing the 
State railway, and the Courts should therefore fall 
bade on the subsidiary part ol: the definition in 
ŝection >> (6), which expressly says the Government are 

included in the words “ railway administration” . 
This follows the rule that where an interpretation 
clause gives an extended meaning to a word, it does 
not follow as a matter of course that, if that word is 
used more than once in the Act, it is on each occasion 
used in the extended meaniDg, and it may be always a 
matter for argument whether or not the interpretation 
clause is to apply to the word as usdd in the particular 
clause of the Act which is under consideration : see 
Hardcastle on Statutory . Law, 3rd Edn., p. 223. The 
extended meaning given to the expression “ railway 
administration ” by the words “ and includes the 
Government" ” does not apply appropriately in all cases 
where that expression occurs in the Act, e.g., sec­
tions 53-61 of the Act ; but it can be availed of when 
the subiect or context shows this is legitimate, as in 
the case of suits falling iinder Chapter VII of the Act 
and the case of notices under section 77 ( Radha 
Shyam Basah v. Secretary of State fo r  
Mr. Munshi virtually contended that the definition 
makes the Manager the equivalent of Government; 
but. the definition does not say that ‘ Manager' 
includes Governmenfc, and-obviously such a definition 
would be open to criticism.

The Secretary of State for India in Council being the 
proprietor working the railway is, therefore, in my 

W (1910)44 Cal. 16.
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opinion, clearly the proper defendant'. The revenues 
oi tlie Clovernmeiit of India are liable fco pay any 
damages awarded to plaintiils, and the suit lies against 
the Secretary of State under section 32 (2) of the 
Cxo^emtnent of India x4.ct, 1915, corresponding to 
section 65 of the Go\’eminent of India Act, 1858. That 
vBXicli a suit wonld have lain against the East India 
Company is sufficiently shown by the Judgment in the 
leading' case of P. 4‘ 0- Co. v. Secretary o f State
for  Indkî ^K The remarks at pages 12 and 13 refer to 
the particular case of the East India ComiDany engaging 
in undertakings for the conveyance of - goods and 
passengers by hire, and being liable for the negligent 
acts of their servants in the carrying on of such 
business. The authority of P. O. S. N. Co. v. 
Secretafy o f SkiU for  Indiâ '̂  \b Tecogmaed by this 
Court in Shivahhajmi v. Secretary o f State fo r  India^  ̂
and by the Privy Council in Secretary o f State for  
India Y. Moment^. In the circumstances, section 79 
of the Civil Procedure Code clearly applies.

It is unnecessary, therefore, to consider t-he 
application of the maxim generalia specialibus'non 
flerogant^ relied upon by Mr. Miinslii. But it may be 
pointed out that the enactment contained in sec­
tion 79 (1) of the Code of 1908 is not really a 
enactment to the Indian Railways Act of 1890, for it 
merely reproduces the similar provision contained in 
section 416 of Act X  of 1877 and Act XIV  of 1882.

I may add that it has long been held by other Higli 
Courts concerned that Government is the real and 
proper defendant in a suit against a State railway and 
the Court should be slow to take a differeni view 
(cf. Katliama Natchiar t . DorasingJa 
Halsbury, Vol. XXVII, Article 266, at p. MS). i'litiS

«  (1861) 5 Bom. H. C. App, A. (3) (1912) 40 Cal. 391 atp. 3m9.
W (1875) L. R. 2 I. A. 1&9 at

(2) (1904) 28 Bum. 314. pp. 187, 188.
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1923. in tlie case of tliis same Oudli and Roliilkliand .Railway 
the Secretary of State was sued in tiie case of Bmina 
Mai V. The Secretary of State fo r  India in CounciW 
Tlie same applies to a suit against the Dacca & Mymeix- 
Singh State Railway, which appears to have been 
brought in about 1888 r see Secretary of State fo r  India 

An Council y . BudhM JSfath Poddar̂ '̂̂  ; and there are 
many reported cases where Government have been 
sued for the North Western Btate Bailway in Sind and 
in the Punjab (e.g., Mathradas v. Secretary o f State'̂ '̂ % 
Hill, Sawyey ŝ and Company v. The Secretary of 
Staiê '̂̂  ; The Secretary o f State fo r  India in Ooimcil 
^.Lovida \ Mohamed Ahdul Ghaffur y. The
Secretary o f State for  India in Coimcit̂ '̂̂  and Mlahi 
Buksh v. Secretary of State for  India^ )̂\ and for the 
Eastern Bengal State Railway (e.g^ The Secretary o f  
State for India in Councils. Dip Ghand Poddar̂ ^̂ ; 
Sarat Chandra Bose y. f^ecretary o f State fo r  Indiâ '̂̂ ’, 
liadha Shyam Basak v. Secretary of State for India^^>; 
Kala Chanel Shaha Y , Secretary o f State fo r  India 

Sureyidra Lai Choudhuri y . beer etâ -'y o f  State for  
India in Council'̂ '̂̂ ),

I accordingly answer the issue in the negative, and 
hold that the suit is not maintainable against the 
present defendant No. 1.

Solicitors for the jilaintiffi : Messrs. Dharamshi, 
Dadachanfi Co.

Solicitors for defendant No, 1 : Messrs. Ormvford, 
Bayley Co.

Solicitors for defendant No. 2 : 'Messrs, Little & Co,

(IDO ) 23 All. 367.
W (1892) 19Cal. 538.

(1911) 5 Sind L. R. 82 at p. 140. 
2 Lah. 133. ■

® C1894) lud. Rly. Cas, 124. 
(1897) Tnd. Ely. Oas. 131.
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