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JQ23 Before Sh\LaJlubhal. Shah, Kt., Acting Chief Jiisiiee,.
and Mr. Justice Crump.

I k - k i h f T  2.
MACMILLAlsr & Co., L t d -  a n d  a k o t h e b , A p p e l l a n t s  aku P l a i n t i f f s  v . 

K. & J. COOPEK, R e s p o n d e n ts  a n d  D e fe n d a n t s ® .

Limitation Act ( I X  o f  1908), seotlon 12— Tims requisite fo r  oltaining copies 
of jiidgment and decree,— Period excluded.

Where an unsucessful partj  ̂ to a suit on the Original Side o f the High Court 
applied for a copy of the judgment with a view to filing an appeal, and later 
applied for a copy of the decree, both applications being made before the 
prescribed period o f limitation had expired,

Held that, under section 12 o f the Limitation Act,^(IX of 1908), in comput­
ing the period o f limitation the aggregate of the two periods o f time 
requisite for,obtaining the above copies, less such part thereof as wascommoa 
to both, should be excluded.

Application for admissioii of inemorandmii of ap|>eaL
The plaintiffs, Messrs. Macmillan & Co., publishers, 

sued {inter alia) for an injunction to restrain the 
defendants from printing and selling certain publica-; 
tions alleged to be an infringement of the plaintiff’s 
copyright in a book called “ An Anthology of Yerse 
for Indian Schools” . Kajiji J. delivered jadgment 
dismissing the suit on 11th June 1923. On 12th June 
1923 the plaintiffs applied to the Prothonotai’j  for a 
certified copy of the indgment, adding that they 
desired to prefer an appeal. An application was 
also made for a certified copy of the decree but in­
asmuch as it was the practice to submifc a draft decree 
along with such an application and the defendants in 
whose favour the decree had been passed had not 
yet sent a draft for approval, this application was not 
in fact made till 30th June 1923. Certified copies of 
the judgment and decree were furnished to the plaintiffs 
on 3rd July and 8th August respectively. On ?2nd 
August 1923 the plaintiffs filed their meinoranduni of 
appeal.

® 0. 0- J. Appeal No. 78 of 1923; Suit No. 8^1 o f 1918.
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Tke Protlionotary, however, declined to accept tlie 
appeal oa the ground tliat tlie ineinprandiim was 
presented after tlxe time prescribed under Article 151 
of tiie Schedule to the Limitation Act, namely, 20 days 
.from the date of the decree. He was of opinion that, 
the cop3̂  of the decree having been applied for on SOth 
Jnne, i* e», i9 days after |adgment and haviag been 
furnished on 8th August, the plaintitEs should have filed 
the memorandum of appeal on 9th August which was 
in view of the j>rovisions of section 12 of the Act, the 
twentieth day.

The plaintiifs applied to the appellate Court for the 
-admission of the memorandum of appeal under High 
Oourfc Rule 741.

Cam,pl)ell̂  for the appellants:—The Protlionotary has 
completely ignored the time taken in obtaining copy of 
judgment. The time requisite for obtaining copies of 
both judgment and decree should have been excluded 
under section 12. This is clear from the use of the 
word “ also ” in section 12 (3). See Rajani Kanta 
Kapali v. Kali Mohan Das KapaW'^; Silamhan Chetfy 
V. JRamanadhan Chetty^\ Siyadat- Un-Nissa v. Muha­
mmad Mahmud^^ (which has been accepted in this 
High Courfc as an authority); see Pandharinath v. 
Shankar̂ *'̂  and Ali Muhammad v. Nathii^^K Both 
applications for copies were made while the right of 
appeal was still subsisting and in each the inteution 
to appeal was made clear : see New Piece Goods 
Co. Ltd. V . Jivabhai VadilalW. In aiiy eveufe eyen if 
the Court holds that the appeal is strictly out of time 
there was “ sufficient caitse” to excuse the delay, within 
4he meaning of section 5, Explanation, of the Act.
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Enginee7\ fov tlie resiDoncleiits, cited, among other 
cases, Pramatha Nath Roy v. Leê '̂ .

Saha, Ag-. C. J.;—Tlie dates material for tlie purpose 
of dealing witii the poini; arising on this rule are- 
these ;—

The decree sought to be appealed from was passed on 
June II, 1923. An api)lication for a certified copy o f  
tihe Judgment was made on June 12. Oq June 30, an 
ipplication for a certified copy of the decree was made. 
The copy of the judgment applied for was furnished on 
July 3,1923, and the copy of the decree was furnished 
on August 8. The plaintiffs presented the memorandum 
of appeal on August 22, but it was rejected by the- 
Prothonotary as being beyond time on August 31. .

On the application of the ai>pellants we granted a 
rule to show cause why the appeal should not be 
admitted. It is urged in supiDort of the rule that the 
time spent in obtaining coj)ies of the judgments and of 
the decree should be excluded and that if that is done 
the presentation of the appeal should be within time. 
The whole question is whether the time requisite for 
obtaining the copy of the decree only should be exclud­
ed, or the time requisite for obtaining the copy of the 
judgment also should be excluded. The Prothonotary 
has allowed deduction of the time taken in obtaining 
the copy of th6 decree, but has not allowed any time 
for the copy of the judgmesat. Under section 12, sub-: 
section (2), a party is entitled to dedact the time taken 
in obtaining a copy of the decree appealed from ;. and 
under section 12, sub-section (3), where a decree is 
apiDealed from or sought to be reviewed, time requisite 
for obtaining a copy of the judgment on which it is 
fouaded shall also be excluded. The appellants rely on 
this provision as entitling them not only to the deduction 

(1922>L. R. 49 I. A. 307.
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of time taken in getting a copy of the decree blit 
also of the time taken in getting a copy of the Judgment 
exclusive of the overlapping period. On the interpre­
tation of section 12 of the Indian Limitation Act, I 
should not find any difficulty in accepting the view 
contended for by the appellants. This view is supported 
by the decisions in Rajani Kanta Kapali v. Kali 
Mohan Das Kapalî '̂̂  and Silanibmi Chetty v. Mama- 
7iadhan Ohetty^ .̂ It may be mentioned that it has 
been held by this Court in Titkaram Gopal v, J?andu- 
rang Sadaram '̂  ̂ and Pandharinath v. Shankar̂ ^  ̂ that 
in order that a party may be entitled to deduct the 
time taken in obtaining a copy, it is necessary for him 
to make an application for copies of the decree and the 
Judgment before the expiration of the time allowed to 
him by law to prefer an appeal. If this is done there is 
no reason why the time occupied in obtaining copies of 
the decree and the judgment should not be deducted as 
provided by section 12. There is no decision of this. 
Court directly bearing on the question whether the 
aggregate of the time taken up in obtaining both the 
copies should be excluded, of course deducting there­
from ■ any overlapping period. On inquiry we are 
informed that the practice on the Appellate Side is to 
exclude the longer of the two periods where the 
applications for the two copies are made on different 
dates. The decisions.of the Calcutta and Madras High 
Courts, to which I have just referred, are opposed to 
this practice. But they appear to us 'to be based on a 
correct interpretation of section 12 of the Indian Limi­
tation Act. It is desirable that there should be 
uniformity of interpretation on a point of this nature; 
and ill spite of the contrary practice we think that the 
view taken in these two cases should be followed, ; In
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1023. the present case tlie wliole period fi-om June 12 to 
August 8 should be excluded according to this view ; 
blit the overlapping period from Jnne 30 to July 3 
should not be excluded twice over. The other view is 
based upon the assumption that a i3arty is bound to 
apply for both the copies at the same time, for which 
there is no express warrant.

On behalf of the respondents reliance is placed upon 
the decision in Pramatha Nath Itoy v. Lee^, It 
appears from the statement of facts in that case that 
the order sought to be appealed from was made on July 
26,1918. An application was made by the respondent 
in that case on August 6 to have the order drawn up, 
the draft of the order was sent to the appellant on 
August 7, and it was approved and returned by him on 
August 16. It was signed by the master on August 28 
and was actually filed on September 3, 1918. The 
appellant had made no application for a copy of th.e 
order until September 9 and the appear was in fact 
presented on August 30, 1918. The appeal was clearly 
beyond time, and no application for a certified copy of 
the order In that case was made within twenty days. 
In my opinion the ratio decidendi of that case cannot 
apply to a case where the applications for copies of the 
decree and of the judgment have been made within the 
time allowed by law for appealing. In the words of 
their Lordships reasonable and proper steps to obtain 
a copy of the decree must be taken in order to get the 
benefit of section 12. According to the decisions and 
the practice this requirement is satisfied if the applica­
tion is made within the time allowed by law for 
appealing. And we do not read the observations in 
Pramatha Nath Roy’s casê  ̂as touching the decisions 
and the practice on this point in any way. In the 
present case the applications for copies were made 

W (1932) L. R. 49 t. A. 307.
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witliiE the time allowed for appealing and the api^el- 
lants are entitled as of riglit to exclude the time occnpied 
in obtaining them. The only question is whether they 
a-re entitled to the.aggregate of two periods deducting 
the Gveiiapping period, or only to one period which 
naay happen to be longer than the other.

A reference has been made to the decision in JSfeio 
Piece Goods Bazar Co. Ltd. v. Jivabha^K I do not 
think that that case presents any difficulty. All that 
is decided in that case is that the intention to appeal 
must be made manifest within the time allowed by 
law for appealing. In the present case that was done 
by the appellants applying for the copies in time. It 
is not suggested in this case that the appellants are in 
any way responsible directly or indirectly for the time 
occupied in obtaining the copies.

We make the Hale absolute.
€osts to be costs in appeal.
Solicitors for ai)peilants ; Messrs. Orwwford  ̂ Bayley 

^ Co.
Bolicitors for respondents r Messrs. Payne Sr Oo.

Mule made ahsohite.
K . M CI. K.

(1913) 15 Bom. L. li, G81.
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Before Mr, Justice Fawcett.

SUKHNAND SHAMLAL, P l a i n t i f f  v,  OUDH AND ROHILKHAKD
BAILW AY AND ANOTHER, DEFENDANTS®.

Indian Railu>ayn Act (  I X  o f X800), sections S ((}), 145-—Suit ctffainsi a 
State railviay— Civil Procedure Code (Act V  o f  1908), section 79 (1 ) —  
SecTstary o f  State for  India in Council to he the proper party.

A suit against a State railway must ho bmughi; against the Soar etaiy of 
Stale for India in Council.

® 0. 0. J . Suit No. 4375 o f 1922
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