Lo
o
-1

VOL. XLVIIL] BOMBAY SERIES.
ORIGINAL CIVIL.

Before Mr. Justice Pratl.

MADHAVSI VIRJI, Praxtirr oo LAKSHMIDAS MULIT & Co., DrFEND-

ANT®, '

Bombay Rent { War Restrictions) det (Bom. det 1I of 1918, as amended by

Bom. Adet LIT of 1923), section 8 (3)T—Statutory tennut—Sub-letting.

The first part of section 9 (8) of the Bombay Rent (War Restrictions) Act,
1918, refers to the act of a tenant whose lease has terminated, and therefore
the suli-letting must have ocewred after- the expiry of the lease. In the
second part of the sub-section the term of the lease must be fixed Dbefore the
sub-letting. -

The objest of sub-section (8) is to prevent a statubory tenancy being unsed
us a source of profit by a tenant who does not require the premises for his
owi oceupation.  The first part refers to a teuvant who Lolds over under
section 9 (1), aud the second part to a tenaut who sub-lets beyond his term

exspectation of @ statatory tenancy.

SUIT in ejectment.

- The plaintiff owned house in Kazi Syed Street in
Bombay. He let two godowns on the ground floor to

Lakshmidas Mulji & Co. (defendant No. 1) on a -

monthly tenancy at Rs. 73-2-2.  On February 16, 1923,
defendant No. 1 sub-let one godown to defendant No. 2

#0. C. J. Suit No, 2404 of 1923,

1 The section rung as under t—

“9 (1) No order for the recovery ol possession of any premises shall be
niade so fong as the tenant pays or is ready and willing to pay rent to the full
extent allowable by this Act and performs the conditions of the tenancy.

{8) The fact that a tenant the term of whose lease has expired has after the
21st day of August 1922, without the written permission of his landlord,
sub-let the premises or that a tenant has, after. the said date and without the
said permission, sub-let the premises for a period extending beyond the term
of his lease, shall, in the former case at once and in the latter case after the
expiry of the suid lease, be deemed to he a satisfactory cause within the
weaning of sub-section (2) but otherwise the fact that the period of the
lease has expired, or that the interest of the landlord in the premises has
termiuated, shall not of itself be deemed to he a satisfactory canse within thes
meaning of the said sul» section.
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1923 at o monthly rent of Rs. 100 und the other godown to
= dafendant No. 3 at & monthly rent of Rs¥ 165
3[:\\]';2::2!“ On May 3, 1923, the plaintiff gave notice to defend-
. ‘M;H;’;mm ant No. 1 te guit the prgmises and deliver up peacefnl
;\(Iugn possession on June 14, 1923,
[\ o,

On June 22, 1923, the plaintiff filed the present suit
to eject defendant NO. 1.

Munshi, for the plaintift.

Khergamvala, Tor the defendant.

PratT, J. :—The 1st defendant is a tenant of the
plaintiff from month to wonth of two go-downs on the
ground floor of u house in Kazi Sayed Street. ’

The plaintiff by notice on the 3rd May 1423 teum-
nated the tenancy as from 14th June 1923,

The 1st defendant pleads the Rent Act.

The plaintiff says that there is satisfactory cause
because defendant No. 1 on the 16th February 1923
sub-let the go-downs to the Znd and Svd defendants.
In support of this contention Mr. Munshi velies on
section 9 (3) added to the Act by the amending Act
(Bombay IIT of 1923) and contends that as the lease
hag heen determined by notice, the case falls under
both clauses of that sub-gection, under the first be-
cause the sub-letting is after 21st Avngust 1922 and
the term of the lease has expired by virtue of
notice to quibt; under the second, because the sub-
letting is from month to month, and therefore extends
beyond the period of the lease which has heen deter-
mined by notice.

I feel clear, however, that the sub-section does not
support the construction that Mr, Manshi puts upon it.
In the first part of the sub-section the words “ the term
of whose lease has expired ” are an adjectival clause

~qualifying the noun tenant. The first part of the
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section, therefore, refers to the act of a tenant whose
lease has terminated, and therefore the subletting
must have ocenrred after the expiry of the lease. So
algo in the second part of the sub-section the term of
the leuse must be fised before the subletting. Other-
wise it cannot be said that o tenant has sublet for a
period extending beyond the term of his lease. In the
present case the term had not expired, nor had it been
determined by notice to quit before the subletting,
amnd therefore the sub-section has no application.

The object of the sub-section is, I thinl, to prevent a
stututory tenaney being used as a source of profit by a
tenant who does not require the premises for his own
occupation.  The first part refers to a tenant who holds
over under section 9 (1), and the second part to =
ienant who sublets beyond his term in expectation of a
statutory tenancy. Neither part, thevefore, applies to
tlie present case.

[His Lordship then dealt with the second issue as to
waiver and concluded:]

T dismiss this suit with costs.

Solicitors for the plaintiff :  Messes. Madhaofi § Co.

Soliecitors for the defendant :  Messys. Surveyor & Co.

Swit dismissed.
V. G. R,
ORIGINAL CIVIL.
Begupe e Jastior Fuweett and Mr. Sustice Qoyajee.
KARSUNDAS KALIDAS GHIA, Areenvaxt o« CHHOTALAL MOTI--

CHAND. Hesronouxt®,

Sperithe Relief det (T of 1877

L section R2—~Npeciilc performance—Discretion

of Court——Abandownent of clulm for specific  peyformance—Claim  for
nlternative veliefs—Return of the deposit and damages—When to e allowed
——Cixil Procedure Code (et V of 1908 ), Order VIT, Rule 7, Ovder XX1If,
Rule 1-—When time is not of the essence of the comtyact~Perforinance wit -
ine veasonable time—Indian Contract et (1X of 1872), section 46,

=0, . T eAppeal No. 18 0f 1923 Suit No., 3152 of 1920,
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