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ORIGINAL CIVIL.

ugiisi

Br?fore Mr. Justice Pratt.

JIADHAVJI V in jI ,  P l a i n t i f f  y. LAIvSHMLDAS MULJI &  C o ., D e f e n d -  1923.
ANT*.

Bombay Rent ('TFtxr Restrlciions) Aet (Bom. Act 11 o f  lOlS, as amended hy
Bom. Act i n  o f 1923), section 9 ( 3 ) ’]'— Statiitorij tenant— Suh-lctHng.

The iirst part of .section 9 (3) o f tlie Bombay Rent (War Piestrictious) Aet,
1918, refers to the act of a tenant whose lease has terminated, and tlicrefore 
the sub-letting must have occt.irred after* tlie expiry o f the lease. In the 
second part of tlie sub-seution the term of the lease must be fixed before the 
sub-letting.

Tlie object o f sub-section (3) is to prevent a atatiitor}’ tenancy being used 
as a source o f  protit by a tenant who does not reciuire the premises for his 
-iwn oeeupation. The iirst part refery to a tenant %vho holds over under 
section 9 (I), and the second part to a tenant who sub-lets beyond his term

expectation o f a statutory tenancy.

Suit in  eiecfcment.
The owned house in Kazi Syed Street in

Bombay. He let two godowns on the ground floor to
Lakshmidas Miilji & Co. (defendant No. 1) on a 
monthly tenancy at Rs. 73-2-2. On February 16, 1923, 
defendant Ko. 1 sub-let one godown to defendant No. 2

®0. C. J. Suit No, 2404 o f 1923.

jT h e section runs as under
“ 9 (1) No order for the recovery of possession o f any premises yhall be 

made so long as the tenant pays or is ready and -willing to pay rent to the full 
extent allowable by this Aet and performs the conditions o f the tenancy.

(3) The fact tliafc a tenant tJie term of whose lease hii.s expired has after the 
21st day o f  August 1922, without the written permission o f his landlord, 
sub-let the premises or that a tenant has, after,the said date and without the 
said permission, sub-let the premises for a period extending beyond the term 
o f ilia lease, shall, in the former case at once and in the latter case after tlier 
expiry of the .said lease, be deemed to be a satisfactory cau.se within tlie 
meaning of sub-section (2 ) but otherwise the fact that tlie period of tlie 
lease has expired, or that the interest of the landlord in the premises has 
terminated, shall not o f itself be deemed to he a satisfactory cause within tli^  
meamng' of the said sub-section.
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192:1 Jit a iiioiitlily rent of Rs. 100 ciiid the other godown to 
------------ defendant jSTo. .') at a monthl^  ̂rent of Rsf 165.

 ̂>n May 3, 11)28, tlie phiiutiff gave notice to defend- 
ant No. 1 to quit the iDremises and deliver up peaceful

L a k s i b u d a s  _ _
Mtxu! possession on June 14, U)Zo.

On June 22, 1923, the phiintiff filed the present nuit 
to eject defendant No. I.

MuiisJil, for tlie phxintilT.
Khen/amvafcL for the defendant.
Pe a t t , J. :—The 1st defendant is a tenant of the 

pLaintifr from month to month of two go-downs on the 
ground fioor of a liouse in Kazi Bayed >Street.

T h e  phiintitf by notice on the 3rd May I92o ternii- 
nated the tenancy as from 14th June U)2o.

The 1st defendant i3leads the Rent Act.
The plaintiff says that there is satisfactory cause 

because defendant No. 1 on the Ifith February 1923 
sub-let the go-downs to the 2nd and 3rd defendants. 
In support of this contention M'r. Munshi relies on 
section 9 (3) added to the Act by tlie amending Act 
('Bombay III of 1023) and contendb' that as the lease 
has been determined by notice, the case falls under 
botli clauses of that snb-section, under the first be
cause the sub-letting is after 21st August 1922 and 
the term of the lease lias expired by virtue of 
notice to quit; under the second, because the sub
letting is from month to month., and thei-efore extends 
beyond the period of tlie lease which has been deter
mined by notice.

I feel clear, howe\''er, that the sub-section does not 
.support the construction that Mr. Munshi puts upon it. 
In the first part of the sub-section the words “ the term 
of whoso lease has expired ” are an adjectival clause 
qualifying the noun tenant. The fij'st part of the
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*sectioii, therefore, refers to the act of a tenant whose 
ioaso has terminated, and therefore the vsnhletting- 

3)ave oecnrred after the exx îry of the lease. So 
also in the second part of the sub-section tiie term of 
the knifrse must be fixed before the sabletfein^. Other
wise it cannot be waid that a tenant ha.s sublet for a 
period extendin^ ’̂ beyond tlie term of hiy lease. In tiie 
present case tlie term had not expiretl, nor had it been 
<ietermined ];>y notice to quit before the Bubletting, 
and iherefore the sub-section has no application.

The object ot the siib-section is, I think, to prevent a 
Htututory tenancy being used as a source of profit by a 
tenant who does not re<|uire the x>remi.ses for his own 
occivpation. Tlie first part refers to a tenant- who holds 
iiver under section 9 (Ij, and the second part to a 
tenant who sublets beyond his term in expectation of a 
statutory tenancy. Neither part, therefore, applies to 
th e  present case.

[His Lordshi|> then dealt with the second issue as to 
waiver and concluded:]

I dismiss this suit with costs.
Solicitors for the plaintiff ; Messrs. Madhavjl Co.
Solicitors [or the defendant ; Messrs* Surveyor' Co.

Suit di.3missed.
T . Cl. S .

tfPJGlNAL CIVIL.

Bdfni'e Mi-‘ JaHik‘1' Fawneft and Mr. Jnstlce Ooi/ajee. 
KAltSON’ OAS KALIDAS GHIA. Ari'SLtAXT CIIHOTALAL MOTJ- 

CHAND. Rektondkn-t'̂
Spefitic ILdlef Art ( I  o f  1S77)^ ae<ttktn 23— ^peciiiapnfi>rniance— Dhcretinn 

of Cnurl— Abandonment nf daim for specijk ;performance— Claiin for  
allernatice rdiefi<— Return o f  the deposit cmd dainarjes— Wke.n to he/allnwed 
— Ci>-U Procedure Cnde (A ct V o f 1008), Order VIL Itule 7̂  Order X X / J f  
It.ale 1— When time is not uf the essence o f  the Goniract— Perfarmance vjiffi- 
i/i vHimnahU iime.— Indian Ccoilract Act ( I X  o f  1872), section 4(i.

0 . C. .T.«Appe:U 18 nf 102;> ; Suit No. :U 52 o f 19-2l>.
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