
tiiat section 104 was enacted, and it would. I)c idle to i923.
suggest tliat the evils wliicli this Court pointed out ~
could have been in any way met hy a section which is CHAst.nA-
not retrospective in its operation. With ail I’espect to 
the learned pleader who has raised this i>oint, it is not, Tui.s£,
ill my oi:>inion, arguable.

Appea I dis m issecl.
R. E ,
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CRIMINAL APPELI.ATE.

Before Sir Lai I iiD/nil Shah, Kt., Acting Chief Justice, atid ALr. Justice Crumii,

THE MUNICIPA.L COIIPOUATION OF BOMBAY, Appellant v. 3 9 2 3 .
L. It. MALLANDAINE, Kkspondent®. (Moher 12

The Manicipal GorporaUoit o f  the City o f  Bomhay (Bom lay Act I I I  o f  ISSS), --------------
.Hedion 5 lo\ — Ahateuient <if nuisance— Erection qf siahles with permission o f

'"Criminal Appeal No. 386 of 1023.
i'The .section nroB as follows:—
“ 515 (1) Any person-who resides in the City may coiiiplaiii to a Preyt- 

ileiicy Magistrate o£ the existence of any nuisanee, or that, in tlie exorcise of 
any power conferred by pection 224, 244, 245, 246 or 367, more than tho 
knist practicable nnisaace has been created.

(2) Upon receipt of any such eomplaint, tho Magistrate, after making .sucli 
iiii juiry as ho thinks necessary, may, if he sees lit, direct tlie Connnissiouer—

(a) to put in fon;e any of the proviHions of tliis Act or to talce such ine-i- 
surew as to such Magistrate slial! aeein practicable and reaKonable for prevexit- 
ing, abating, diminishing ur renuHl̂ ) ing such nuisance ;

{h) to pay to tlie eomphunant suuh reasonable cusIh of, and relating to, the 
said coniplaint and order an the waid Magistrate shall determine, inclusive of 
comperjKation foi the eiMupIaiuant’.s ios.-j of time in proseenthig .snoh complaint.

(d) It ishall be incauil>ent on the Counnissioner to obey every such order.

(4) Nothing in this Act uoirudned shall interfere AviLli the right o f any per- 
Htvn who m?,y suffer injury or wliose property may Vue injariotisly afi’octiid- h j  
any act dons in the exercise of any power confcircd hy .Hcction 224, 244 
24fi, 24(), or 'diu co recover datnages for t!te S'atuc.
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192:*., Jlhimdpai Cofiiird̂ <̂i'»ier— Sta.¥es near dwelling house— A t̂jillccitio/i by reni- 
iJeni.i !n tJ,A hoimefor ahatemeM o f nuisance— Magistrate— Power o f Magis­
trate to hgue lUreclum to Municipal CoininlsHiorcer.

T h e‘sehuiiiij of soetion 515 u:f the City of Bombay Municipal Act, 1888, is tu 
i;ivo the right to any person tu inuke a complaint where tlicre is any niuHauce 
(u- u’hore in the exercise of any of the powers ccniferred by tlie respective sec- 
tioijs, more than the Icatit praeticahle nuisance has heeu created. The extent 
of the pu'.vi‘r ui’ tiio Court is indicated in sub-section 2. The whole of 
i-hiiise («) of snfi-section 2 applies to the case of naisurice, as well as to tlie 
L'ane where in the exerciHC of pô v'C■rs under certain wection̂  ̂ of tlie Act move 

than the least jwacticahle ruiisance is created.
IJmler the section the Mag'ihitrate has jurisdiction to direct the Municipal 

Uoiuinirisioij'er not to isMiie a, licence under section 394 of the Act.
The person who is alleged to have caused the nuisance coniph\ined of shouhi 

nrdimn-ily be nuide a party to the proceeding un<ier section o l5 , as well as tfi 

:ui appeal from tlie Magistrate’s order.

This was an appeal from an order passed by Cliiinilai
H. Betalvad, Acting Chief Presidency Magistrate of 
Bombay, nnder section 515 of the City of Bombay 
Municipal Act, 1888.

Tlie applicant, Mailandaine, lived in a bungalow in 
M'azagaon, belonging to one Ali Maliomed, as a paying 
guest of the latter’s tenant, Webster. The locality in 
question -was inhabited by Europeans and Anglo- 
Indians. Ali Mahomed himself lived there..

In July 1922 Ali Mahomed, acquired on a long lease 
the open land round the bungalow, and, thereafter, with 
the permission of the Municipal Gomrnissioner began to 
erect stables for the accommodation of 400 horses and 
200 hack conveyances. The stables in question sur­
rounded the bungalow  ̂ on its three sides, and were 
at a distance of only 24 feet.

When the residents of the locality came to know of 
Ali Mahomed’s intention to build stables on the open 
land, they protested against the construction. Their 
protests were renewed from time to time; but the erec­
tion of the stables continued uninterrnpted. In Feb- 
I'uary 1922, although the necessary licen/3e had not yet



tieeii obtaiiieil tlie sfcablew were in fact occupied. In 
December 1922, the owner had complied with all the — —  
requisitions laid down by the Municipal Commissioner, 
a n d  the latter was ready und willing to grant licence o f  Rom:.*ay 

for the stables. Mai'j.am-
Meajiwhile, the applicant Mallandaine applied to 

the acting Chief Presidency Magistrate of Bombay to 
abate the nuisance under section 515 of the City of 
Bombay Municipal Act, 1888.

The applicant examined a large number of witnesses,
Inclusive of two doctors, who testified that the st îbles 
were a nnisance. The Municipality relied mainly on 
the testimony of the Health Officer who deposed that 
the stables were not a nuisance.

The trying Magistrate came to the eon elusion that 
the stables were a miisance and passed the following 
order:—

“ I direct tiie Municipal Conmiissioner—(1) That he should not grant any 
licerist' to any owner or occupier of these stables, to keep or allow to be kept 
m or upon the premises, horses, cattle or other four footed animals (i) for sale,
(ii)for letting out for hir«, (iii) for any purpose for which any charge is niade 
i,ir any n'lnuxieiution is received, (iv) for sale o f any produce thereof (see sec­
tion iJl)4 of tiie Bombay Muuicipal Act).

('2) To take action and to act iinderall the provisfons o f the Municipal Act 
that jaa\- ciaible him to prevent the occupation or the continuance of the 
occupation uf the stable.s for tlic purposes in ( 1}  above after a pcriotl i)f four 
wyeks.’'

The Municipality appealed to the High Court.
. CoUman, with him Kanga, Advocate General, and 

Carnpdell, for the Municii3ality:—Section 515 of the City 
of Bombay Municipal Act deals with two things:
(1) abatement of nnisance which can be dealt with by 
the Municipal Commissioner under the powers given 
to him by the Act; and (2) nuisances which arise from 
the power exercised by the Commissioner under any of 
the sections, tlmt is, which are under his entii'e controk
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19-23. Tile section is aimed at an ascertained and existing- 
nuisance. The first part of sub-section 1 is a corrollary 
to the first part of siib-section 2 (a).

OF p.oMDAi Magistrate can interfere under the section only
Mallax- when there is a breacli on the part of tlie Municipal 

Commissioner to put into force any of the provisions of 
the Act. Even then the Commissioner can only be 
asked, to do any act which the Act conixDels him to do. 
The second part of the section enables the Magistrate 
to step into the shoes of the Municipal Commissioner 
and to direct him to carry out the provisions of the 
Act: but it does not enable the Magistrate to ask the 
Commissioner to do things outside the provisions 
of the Act. In other words, the section does not 
empower the Magistrate to substitute his discretion 
for that of the Municipal Commissioner. The section 
does not profess to be an exhaustive remedy for nui-r 
sance. [Cam-phell addressed the Court oji facts.]

G. N. Thakor, who appeared with 22. J. Tliakov, for 
the complainant, was not called on on the law point, 
but was heard on facts.

€. A. 'V.'
Sh ah , Ag. C. J, :-^[His Lordship, after referring to 

certain preliminary matters, proceeded:] As this 
appears to be the first case of its kind, we may point 
out that the person, who is said to have caused the 
nuisance, should be made a party to the proceedings, 
both in the inquiry which may be made by the Magis­
trate under section 515 of the Act, and on the appeal in 
this Court. As I have already pointed out, in the present 
case the formal absence of the owner from the record is 
not material. But ordinarily he should be. treated as 
a necessary party to such proceedings. As i ^ M s  the 
Crown I do not wish to be understood as holding that 
the Oovernment Pleader is entitled to be heard in a

2 U  INDIAN LAW REPORTS, [VOL. XLVIIL



ease o! tliis kliitl. It may be a point to be dealt with 
wlieii tlie roles coiitemx>latecl by sul)-section (2) come 
10 be fmmed, us I tliiiilc they slioiiid be I’ramed. Cmtwn̂ nô
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Comin<T: now to tlie merits of the case, I .shall deal DI- BC'̂ ti:A7 
V.

first with tlie points ot law which ha\’c been raised on. JIai.lan-
^ DAIXE.

behuH of the appellant. So far as I liave been able to 
follow tlie argiinieiits of Mi\ Ooltman, the objection is 
tliat the order made by the Magistrate directing the 
Municipal Commissioner not to issne a licence under 
section 394 of the Bombay Municipal Act is outside the 
scope ol the authority of the Magistrate under sec­
tion 5Lx It is urged that it is not likely that the 
Legislature could have intended to confer such exten­
sive powers upon tlic Court under section 515 of the 
Act  ̂as would enable it to regulate the discretion of the 
Municipal Commissioner under the x4ct.

This section enables any person who resides in the 
City to complain to a Presidency Magistrate of the 
<?xistence of any nuisance, or that in the exercise of any 
power conferred by section 224, 244, 215, 246 or 367, 
more than tli€! least practicable nuisance has been 
created. I^ub-seetion (2) provides that upon receipt of 
any such complaint, the Magistrate, after making such 
inquiry as he thinks necessary, may, if he sees fit, 
direct the Commissioner to put in force any of the 
provisions of this Act or to take such measures as to 
such Magistrate shall seem practicable and reasonable 
for preventing, a]>ating, diminishing or remedying such 
nuisance.

It is not suggested in the present case that tlie order, 
so far as it falls under clause (b) of sub-section (2) of 
section .^5, is not within the scope of the authority of
tlie Mcigistrate.

Purely as a matter of construction there is nothing 
in tJjo terms of the section to Justify the contention
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1*23. that the second part ol‘ clause (a) of sub-section (2>, 
which relates to the direction to the Municipal Com­
missioner to take sucli measures as to such Magistrate 
shall seem practicable and reasonable, applies only to 
the exercise of the powers under any one of the sec­
tions mentioned in sub-section (1).

The scheme of tlie section, clearly is to give the right 
to any person to make a complaint where there is any 
nuisance, or where the exercise of any of the powem 
conferred by the respective sections, more than the 
least practicable nuisance has been created.. The 
extent of the x̂ ower of the Court is indicated in suty- 
section (2), and in my opinion, the whole of clause (a) 
of sub-section (2) applies to the case of nuisance  ̂as 
well as to the case where in tlie exorcise of powers 
under certain sections of the Act more than the least 
practicable nuisance is created.

In the present case, we are not concerned with the 
second part of sub-section (1) of section 515, but we are 
concerned only with the case of a nuisance, and in 
such a case it is clear to my mind tliat after making 
such inquiry as the Magistrate thinks necessary, lie 
may, if he seems lit, direct the Commissioner to put in 
force any of the provisions of the Act or to take such 
measures as may seem practicable and reasonable to 
the Magistrate for preventing, abating, diminishing or 
remedying any such nuisance. Looked at from that 
point of view, apart from the question of the propriety 
of the order, it is clear to my mind that the order made 
by the Magistrate is within the scope of liis authority 
under section 515.

As regards the argument that the Legislature could 
not have contemplated that a Court should control and 
regulate the discretion of the Municipal Commissioner 
as to matters, about which the Municipal Commissioner 
would, possess special knowledge, I am quite unable to
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accept it. This section appears to me to iiave been 
enacted for the protection of persons residing in the 
City ; and it provides a remedy which is open to any 
resident of the City. It provides that the measures for 
preventing, abating, diminishing or remedying the 
nuisance may be taken, by directing the Municipal 
Gommissioner to do certain things, and the extent of 
the power of the Court is to be found in the words of 
clause (a) of sub-section (2), namely, that the Magis­
trate may direct him to put in force any of the provi­
sions of the Act or to take such measures as shall seem 
jjracticable and reasonable to the Mstgistrate for 
I)reventing, abating, diminishing or remedying the 
nuisance. That provision undoubtedly implies some 
limitation upon the powers of the Commissioner and 
some control over his acts where a proiDer case for 
giving directions to him in connection witli a nuisance 
is made out. It is not for us to consider whether the 
Legislature sliould liave conferred such powers upon the 
Court or not. It may be that the absence of j^roceed- 
ings under this section has tended to create an impres­
sion as to the meaning and scope of this section which 
is not accurate. I am quite satisfied that there is no 
substance in the argument urged l)y Mr. Colt man on 
behalf of the Municipal Commissioner as to the con­
struction of the section. The section is fairl.y clear. It 
provides a special and expeditious remedy for the 
j)rotection of the residents of the City. The exercise 
of the powers conferred upon the Magistrate is purely a 
matter of discretion ; and the powers are confined to the 
giving of directions to the Municipal Commissioner to 
put in force any of the provisions of the Act or to take 
such measures as shall seem practicable and reasonable 
to the Magistrate for preventing, abating, diminishing 
or remedying the nuisance referred to in sub-sec- 
tion (1). I . am not speaking of the powers under

\m,
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clause (6) of siib-sectloa (2) as to wbicli no point is 
raised in appeal.

[His Lordship then considered the evidence and 
continued:] I am, therefore, not prepared to treat 
this nuisance merely as a technical nuisance ; but I 
consider it to be a nuisance whicli cannot reasonably 
be tolerated, if the protection which section 515 of the 
Act is enacted to extend to the residents in the City is 
not to be illusory.** I hold that it is a nuisance 
with reference to the residents of the house in relation 
to the particular circumstances of the case. I do not 
say generally that any stables properly licensed, and 
kept according to the terms of the licence, would 
necessarily be a nuisance. My finding has relation to 
the particular facts of the case including the situation 
of the stables and tlie extent to which the stabling 
accommodation is allowed on this land....

It is open to t]ie Court to consider whetlier the exist­
ence of these stables, having regard, to all the facts, is or 
may be dangerous to life or injurious to health, even 
apart from the question of malaria.

As regards the order to be made under the section, 
the (juestion is more difficult. It must be remembered 
in connection with this point that ever since it came 
to be known to the residents in the locality that stables 
were likely to be put up by the owner of this land, 
protests were sent to the Municix>al Commissioner with 
a view to impress upon him the desirability of not 
licensing the stables. It is not necesstiry to detail the 
history of the different protests from time to time ; but 
it may be mentioned that objections were raised so far 
back as Jane 1921. The owner commenced his work 
somewhere in 1921, and in August 1921 he entered into 
a contract for the purpose of letting out the stables. It 

that the Sanitary Committee of the Municipality



iViYonred tlie view of tbose who were protesting agaiiisfc 
tkepiittlnffup of tliese stables, and tliat Committee came

^  .  ’  Mu.\tClS‘ALto the conclasioii. in September 19i2 tbafc iLese stables CoBi-ouArios. 
slionld not be licensed. But the Mimieipality did not itoMUAY 
.support the view of the Sanitary Committee, and Mallan- 
ilecided, on l^ovember 9,1922, not to take any action on 
the I’eport of tlie Sanitarj' Committee. The residents 
then gave up all hope of relief from the Mnnici]pal 
authorities ; and on November 24 the present complaint 
wa.s made by Mr. Mallandaine.

I may here refer to the consideration wliich lias been 
adverted to more tlian once in ttie argument that after 
all ilie complainant is not a tenant, but he lives as a 
payin'  ̂guest with Webster who is a tenant in the 
house. Webster is an employee of the M;anicipality 
and is under the Manicipal Commissioner. I do not 
think there is any justice in the observation made by 
the learned counsel for the appellant that lie has not 
been examined as a witness. Under the circumstances 
•of tlu.-i ca>se it a îpears to be quite natural tliat lie would 
uub like to be a witness. But whether the complainant 
is a paying gnest or a tenant is not material. He 
resides in the house, and that is sufficient for tlie 
ptiri^oses of enabling him to complain of the nuisance.

As regards tlie owner, from tlie beginning lie had 
knowledge of the fact that tlis residents in this house, 
wdiicli belongs to him, were opposed to the putting iii> 
of tliese stables. Before all the requirements of tlie 
Municipality could be satislied, he allowed these stables ' 
to be occui>ied as stables in February 1922. This was 
quite contrary to the provisions of section 394, sub­
section (1) (r), of the Act. It is common ground that 
from March 1922 up to December 1922, the occupation 
of the stables w-as unautliorised, and, from the point of 
view of the Municipal requirements as well as tlie 
recjniremente of the health of the residents in -the

XLVIII.] BOMBAY SERIES. 24.9
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locality, improper. It is common ground, however,, 
that, on December 5,1922, all the conditions laid down 
in the license were satisfied. The Municipal Commis­
sioner was then prepared to grant a license in pursuance 
of his previous assurance to the owner, and but for the 
pendency of these proceedings in the Magistrate’s Court 
he would have done so.

The case has been considered in the trial Court on 
fche footiDg that if these premises were properly licensed 
for stabling purposes, whether the stables would not 
amoant to a nuisance. In the appeal before us, we are 
asked to consider the case on that footing, and we have 
considered the evidence on the basis whether the use of 
the premises for stabling purposes, if a proper license 
according to the rules applicable to the licenses for 
stables under section 394 is granted, would constitute 
a nuisance within the meaning of the Act. These are 
the circumstances under which we have to consider now 
whether the directions given by the trial Court are 
practicable and reasonable for abating or remedying 
the nuisance, and, if not, what directions we should 
give with a view to abate, diminish or remedy this 
nuisance.

It has to be considered also that the owner has incur­
red very heavy expenses in putting ui> these stables. 
He is also the owner of the house in which the applicant 
lives. It may be said fairly on his behalf that when 
the matter has gone so far, measures less drastic than 
those allowed by the lower Court would be sufficient to 
meet the justice of the caSe. On the other hand, it has 
to be remembered that he acted throughout with his 
eyes open, and though he may have felt assured in his 
mind-00 account of the support which he had of the 
Municipal Commissioner ,̂ so far as the license was 
concerned, he was not absolved from the oJ l̂igation ta
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see that no nuisance was caused by liim to any residents 
in the locality. It ha« also to be remembered that 
while under the Rent Act he may not be able to eject 
his present tenants, tliis nuisance itself, it allowed to 
remain, may be an effective means of enabling him to 
get possession.

I have referred to these several considerations as 
bearing more or less on this question. It entirely 
depends upon the discj';'tioii of the Court to be exercised 
witli regard to all the circumstances of the case.

Some stress has been laid on the consicleration that if 
the discretion of the Municipal Commissioner were* 
interfered with in this manner, it Avould be impossible- 
for him to satisfy the needs of the City as regards the- 
accommodation for hack victorias. In the first i>lace- 
I am unable to hold on this record that that would be- 
necessarily the result of the order that the learned- 
Magistrate lias made in tJiis particular case. We are 
not directly concerned witli general questions of i>olicy 
as regards the stabling accommodation. I concede in 
favour of the appellant tiiafc it may be an eiemenfc to be- 
considered by the Court in exercising its discrefcioii. 
nnder section olo. But such general coiivsiderations 
cannot be allo'wed to override the main X3urpose of the’ 
section in dealing with a particular nuisance.

From the arguments it has become quite clear that no 
middle coiirse is reasonably possil>le under the circum­
stances of this case. Neither party suggested it although 
invited by the Court to do so. I am satisfied that this 
nuisance cannot Justly be allowed to continue. In view 
of the fact that no license has yet been granted, the 
terms of the order made by the lower Court are proper. 
If the license liad been granted the order could have 
been differently worded so as to secure the same i^esult. 
As it is, I would affirm the order made by the lower 
Court subject to the alteration that I would give two

1923.
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192:1 moatlis from tlri.s date instead of four weeks mentioned 
in (lie oi’der.

Tlie appellant to pay Rs. 500 (five hundred) by way 
of costs to tlie resi^ondent.

We have fixed tlie amount of costs in tliis particular 
case after hearing tlie parties without attemiDting to lay 
dowQ any general role as to the scale of costs awardable 
under section 4 of ilct XII of 1888.

Gr u m p , J .:— The short facts of this matter are as 
rollows:—

[His Lordship briefly siLnimarised the facts and con­
tinued:] The Legislature has enacted section 5L5 of 
the Act. The words used are in no way ambiguous or 
difficult to construe. “ The first and most elementary 
rule of constraction is, that it is to be assumed...that 
the phrases and sentences are to be construed accord­
ing to the rules of grammar. From this x)resumption 
it is not allowable to depart, where the language admits 
of no other meaning...If there is nothing to modify, 
nothing to alter, nothing to qualify, the language 
'which the Statute contains, it must be construed in the 
ordinary and natural meaning of the words and sen­
tences.” (Maxwell on Interpretation of Statutes, 
oih edition, 2.)

I liave read and re-read section 515 and I find no 
<lifficiilty in understanding it. For the purposes of the 
XH’esent ease what is enacted is as follows :—

(1) Any person who resides in the City niay com­
plain to a Presidency Magistrate of any nuisance.

(2) Upon receipt of such complaint the Magistrate, 
•after making such inquiry as he thinks ilt, may direct 
'the Commissioner to put in force any of the j)rovisions 
o f this Act or.to take such measures as to such Magis­
trate may seem practicable and reasonable for prevent­
ing, abating, diminishing or remedyiug such nui- 
isai'K̂ e. Those are the plain provisions of tli'S section.
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As to nuisance the deHnitioii in section o (2) of the 
Act makes no distinction between public ” and 
‘"pviv̂ ate ’' nuisances. I see no ground of policy wMcli 
would justify a Court in lidding tliafc any sueli dis­
tinction was intended. I have referred to similar 
Legislation elsewhere and I find no such distinction in 
The Public Health Act, 1875 (vide section yl). By that 
Act also a Court of summary jurisdiction is empowered 
to deal with nuisance of either sort on information 
given by any person aggrieved tliereby (vide sec­
tion 9S). Li view of the plain languag-e used it is not 
possible to attribute any other intenti on to the local 
Legislature, nor can I follow the argument tliat any 
assistance is to be derived from the other sections of 
the local Act which were brought to our notice.

The second question is whether the existence of a 
nuisance is established. It has been conceded before 
us,—and in m3" opinion very i:>roperly conceded,— t̂liat 
in point of noise and smell these stables must consti­
tute a uuisance within the meaning of section 3 (5) of 
the Act. It is ouly necessary to look at the plan to see 
that this must be so. One may say ''res ipsa loquitur'" 
The i^roximity of stables lias been held to constitute a- 
nuisance on these very grounds in more than one case 
{Ball V. ; Broder v. SalUarcl^̂ ;̂ and Baxner v„
London Tramways Company '̂ '̂]', and the circumstance; 
that the wi'ongdoer is in some sense a public benefactor 
has never been considered a sufiicient reason for re­
fusing to protect by injunction an individual wdiose 
rights are being persistently infringed ; Shelfer v. Citif 
of London Electric Lighting Company^^K The sugges­
tion that the smell of stables is after all a pleasing 
smell need not be seriously considered. A nuisance 
plainly exists. The stables surround the bungalow on

(187S) L. B. 8  Ch. 467. [1893] 2 Cli. 588.
2̂) (aS76) 2 Gh. D. C92. [1895] 1 Ob. 287 at p. 310 .̂^
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tliree sides and the shortest distance between the two is
------------ t^venty-four feet. They are intended to accommodate
Câ -OF vrto- lioi'Bes and 200 victorias. There must be a large
ca-' Bojibav iiuniber oE syces. The victorias go in and ont at all
ajau'ax hours. In niy opinion it is impossible to avoid the

concUision that the noise would render life unbearable
to those living in the bungalow, and though careful 
management may do something towards diminishing 
the smell, that too must inevitably cause . serious 
annoyance or oftence to the sense of smell. The evi­
dence in the point is considerable arid must be accepted.

But it has been strenuously urged that this nuisa.nce 
is not dangerous to life or injurious to health. Tlie 
words used in section 3 (2) are “ which is or may be 
dangerous to life or injurious to heaUli” . It is not, 
therefore, necessary to establish positively such danger 
or injury. It is enough to make out a reasonable proba­
bility. The point to which the evidence has been 
largely directed is the danger of malaria. We had the 
benefit of an elaborate argument displaying much learn-̂  
ing upon this matter. The only evidence -which is of 
any value on the point is that of three expert witnesses, 
OoL Grordon Tucker and Dr. Nunaii for the applicant, 
and Dr. Sandilands for the Municipality. Their con­
clusions, as is not uncommon in such cases, cannot be 
i‘econoiled. But there is one salient fact upon this 
matter, and that is that there is no |>roof that a single 
“ anopheles ” mosquito, either larva or perfect insect, 
has been traced to these stables. I doubt whether any 
elaborate analysis of this evidence will assist a conclu­
sion. In the absence o f ' the definite proof which I 
liave indicated I am not convinced that a stable, if pro? 
perly managed, is necessarily a source of danger on 
this score. The evidence of the other witnesses on 
this matter is plainly of negligible importance. The 
conjectures of laymen as to the sources of disease are 
more curious than instructive.
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But there ib one fortlier source of danger wliicli is 
disclosed by the evidence which demands considera­
tion, It is a reasonable Inference—indeed a matter of 
common knowledge—that Ktable litter i.-i likely to 
c.'Uise a lari:>-e increase in the number ot flicH in a neigh- 
liourhuod. Tliere is evidence that this is so were 
evidence required and Dr. Sandilands says “ Flies are 
commonly said to be carriers of a number of diseases. 
In the City flies are carriers of 'diseases where they 
have access to Imman excreta otherwise not” . It is 
in the conditions which prevail in this eonntiy highly 
probable that tiles in such a place as this will haÂ e 
access to human excreta...

I find myself somewhat embarassed by the unfamiliar 
procedure in this case. Were this a civil litigation 
between the parties the c|uestion would be on the facts 
found whether the case is one for damages or for an 
injunction or for both. But here the relief by way of 
damages is not within our power, and unfortunately 
there has been no serious disposition to settle the 
matter by any amicable arrangement. Were this 
matter before a Court in the exercise of its ordinary 
civil jnrisdiction the Judgment of Beaman J. in Bai 
Bhicaiji V. Perojshaw Jivanji^  ̂ would be a Ysduabie 
guide. Much of ̂ that Judgment might be applied 
io tide in uerbis to the case before us though in two 
important jjarticulars the facts here are different. - The 
nuisance here is more formidable for we have a stable 
of 400 horses as against one of 75, and the neighboitr- 
hood here is of a better class and approximates more 
closely to 1 thoseselect residential quarters’ ’ outside 
what may be called the native limits, which, in the 
opinion of the leiirned Judge in Bai Bhicaiji:s 
stand on a somewhat different footing. No doubt then 
that ia a civil [Court the applicant would get relief- 
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1923. I have already indicated that tlie supposed ii*tility of
“ tliese stables is not a matter wliicli we can consider, a

ConrouATiox vlew which is also emphatically expressed by Beaman
.Of Bowuay judgmeut cited. Here we are bound by the

Mai lan- terms of the special Legislation but within the four
PAiKE. corners of the Act considerations approi)riate to the

general law on the question of nuisance are nO' doubt 
relevant, and as the Act gives a remedy the apijlieant 
is entitled to seek that remedy upon princij)les so 
applicable.

It is to be regretted that either party insists upon 
the extreme view. For the Municipal Commissioner 
it is urged that this is a fit and proper place for tliese 
stables, and that the conditions of the license which it 
is proi)Osed to issue' contain the maximum of what 
need be conceded. The applicant on the other hand 
urges that nothing Avill give him relief but the total 
abolition of these stables. In such a case it is extreme­
ly difficult for this tribunal, which can hardly be said 
to be speciaiiy fitted to deal with questions of stable 
management, to discharge the duty which the Legisla­
ture has imposed on us, vi;̂ ., to contrive “ reasonable 
and practicable measures” for dealing with a nuisance 
such as this. We did indeed tentatively put forward 
certain suggestions as a basis for discussion but it was 
apparent that neither party at heart desired, anythiiig 
but the extreme limit of his claim.

After a full consideration of tlie history of thî i 
matter and of the evidence and of the arguments 
advanced before us I think the case is one on which 
we should exercise our discretion to make an order lor 
the prevention of this nuisance. I am further of opi­
nion that the only appropriate order in the case is that 
directed by the learned Chief Justice in the judgment 
just delivered.

A appeal (If s missed. 
n. n.
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