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of execution, the present application can be held to be
an application to execute the decree, and as such must
be taken to be in time. :

On these grounds, I would confirm the order of the
lower appellate Court and dismiss ®he appeal with
costs,

SuAH, A, C. J.:—I concur. I only desire to add
that I am conscious of the weight to be attached to the
observations in Ramji v. Pandharinath®. But the
observations in Hirachand Khemchand v. Aba Lala®
support the view taken in Kashinath Vinayal v.
Rama Daji® : and my learned brother is distinetly of
opinion that the view taken in Kashinath Vinayak v.
Rama Dqji® is correct. Under the circumstances I
do not see any need to refer this matter to a Full
Bench.

Decree confirmed.
J. G R.

@ (1918) 43 Bom. 334, 477. @ (1421) 46 Bom. 761.
) (1918) 40 Bom. 402.

ORIGINAL CIVIL.

Before Mr. Justice Mulla.

SAREMAL PUNAMCHAND, Pramntirr v, KAPURCHAND PUNAM-
CHAND axp aNoTHER, DerEnDAYTS #,

Indian Contract Aet (I1X of 1872), section 251—Trading firm—One pm'mc?"
borrowing money for purposes of the firm— Liability of pariners.

In March 1920, defendants Nos. 1 and 2 entered into a partnership for
carrying on the * business of buying and selling copper and brass utensils ”".
On May 23, 1920, defendant No. 1 borrowed Rs. 6,000 from the plaintiff on

#0. C. J. Suit No. 1379 of 1923.
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promissory motes passed by him in the name of the firm for purposes of the
business. - The partnership business come to an end on 28th idem, Tn April
1928, the plaintift having sued both the defendants on the Promissory notesi—

Held, that the partnership in question having been one of a commercial
nature, defendant No. 1 had an implied authority to borrow money for
the firm ; and that, therefore, defendant No. 2 was also liable for the Joan.

SUIT on promissory notes.

In April 1920, Seshmal (defendant No. 2) entered into
partnership with Kapurchand (defendant No. 1) for
carrying on the business of buying and selling copper
and brass utensils., During the continuance of the
husiness defendant No. 1 borrowed from the plaintifl
a sum of Rs. 6,000 on promissory notes signed by him,
for purposes of the business. The business was closed
on May 28, 1920..

Oun April 9, 1025, the plaintiffi sued both the
defendants to recover the amount due on the promissory
notes. Defendant No. 2 contended that neither he nor
his irm borrowed the money from the plaintiff and
that “in the cvent of its being proved that defend-
ant No. 1 had borrowed the same amount from the
plaintiff, this defendant cannot be held liable for the
said debt as no such loan was necessary for or usual in
the conrse of husiness of the partnership of which this
defendant was a member .

IMuwsiff, for the plaintifl.
Falesl, for defendant No. 2.

MouLna, J.:—This is a suit to recover Rs. 6,000 lent
and advanced by the plaintiff to the defendants.

The plaint states that on May 23, 1920, the plaintill’
advanced to the defendants, who then carvied on
business in partnership, Rs. 6,000 at interest at the rate
of six per cent. per annum, but that the loan has not
been repai.  The first defendant appeared in persopn

1923.

SapEwar
PUNANCHAND-
v,
Karoremaso



1923,
SAREMAL
PUNSMCHAND
.
JLAPURCHAND,

178 INDIAN LAW REPORTS. [VOL. XLVIII.

and denied the loan. The second defendant filed his
written statement. He admits the partnership, but
denies all—knowledge of the loan, and contends that if
it be proved that the loan was made, ‘he is not liable
for it as no loan was necessary or usual in the business
of the kind carried on by the firm.

At the trial of the suit the following issues were
raised :—

(1) Whether the plaintiff advanced Rs. 6,000 to the
firm of Kapurchand Sheshmal on May 23, 1920, as
alleged in para. 3 of the plaint ?

(2) Whether the second defendant is liable for the
loan or any part thereof ?

The plaintiffl carries on husiness at Belgaum ag
shroff and commission agent. Vajingji Onkarmal are
his Bombay agents and he hag an account with them.
Whenever the plaintiff comes down to Bombay he

lives in rooms attached to the "firm of Vajingji

Onkarmal. One Ganeshmal was the Munim of that
firm in 1920.

The defendants at all times material to this suit
carried on business in partnership in Bombay in the
name of Xapurchand Sheshmal. The partnership was

Cformed on March 11, 1920, and it was dissolved on

May 28, 1920. The bhusiness of the partnership
consisted in buying brass and copper utensils and sell-
ing them. The capital Drought in by the second
defendant was Rs. 671. Some capital was also brought
in subsequently . by the first defendant. It transpired
at the hearing that there were two other partners.
The share of each of the two defendants was six annas

“in the rupee, the share of the other two being two annas

each.
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The first and second defendants are first cousins.
The said Ganeshmal is the paternal uncle of the second
defendant’s wife. The second defendant used to go to
the firm of Vajingji Onkarmal to see Ganeshmal. The
- plaintiff knew both the defendants Dbefore the date of
" the loan. On April 27, 1920, the defendants borrowed
Rs. 3,000 from Ganeshmal at interest at the rate of six
per cent. per annum. This sum was borrowed by the
firm admittedly for the partnership business. The loan
+was repaid on May 26, 1920.

The plaintiff’s case, as disclosed in his evidence, is

that in May 1920, he had come down to Bombay and
that he had taken quarters with Vajingii Onkarmal.
On May 22, the first defendant saw the plaintiff at the
Pedhi of Vajingji Onkarmal, and told him that he had
bhorrowed Rs. 3,000 from Ganeshmal, and asked for a
loan of Rs. 6,000, saying that he would repay the loan
within two or three months. The plaintiff asked the
-first defendant why he wanted the loan. The first
defendant said that the loan was required for the
business of his firm. The plaintiff admitted that he
«id not know what the business of the defendants was.
The plaintiff asked the first defendant to see him the
next day when, he said, he would give the loan. The
next day the first defendant went to the Pedhi of
Vajingji Onkarmal. The plaintiff asked Kundunmal,
Onkarmal’s son, for Rs. 6,000, Kundunmal directed

his Munim Dipchand to give Rs. 6,000 to the plaintiff, '

Dipchand paid Rs. 6,000 to the plaintiff and theplaintiff
wwas debited with Rs. 6,009-6-0 in Vajingii's eash-book,
Rs. 9-6-0 being the commission charged by Vajingiji on
‘the loan. Three Chithis (Exhibit A) were then written
oub by Ganeshmal each for Rs. 2,000, and they were
signed by the first defendant in the name of Kapur-
chand Sheshmal. The plaintiff then paid the Rs. 6,000
to the first defendant.
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The plaintif’s evidence was corroborated by Kundun.
mal. Entries were produced both by the plaintiff and
by Kundunmal from their respective books of account..
Ganeshmal was ab Marwar when the snit was heard
and he wasg not called as a witness.

The first defendant said in his evidence that he
never asked for a loan from the plaintiff and that the
first time he saw the plaintiff was in the Court house
after the summons was served on him. He said that he
knew the firm of Vajingji Onkarmal for three years, .
that he knew Ganeshmal who, he said, was a partner
in that firm, and that he had, on April 27, 1920, borrow-
ed Rs. 3,000 from Ganeshmal for the business of the
firm. He further said that on or about May 23, 1920,
he went to Ganeshmal and asked for a further loan of
Rs. 6,000 Ganeshmal said that he would pay Rs. 5,000
only and that the defendant would have to pass Chitix
for Rs. 6,000. The first defendant agreed, and Ganegh-
mal wrote out threc Chitis each for Rs. 2,000, being the
Chitis sued upon, and he signed them. Ganeshmal
then said that he would not pay any money unless the
second defendant also signed the Chitis. The first
defendant then saw the second defendant and told him
what had happened. The second defendant told the
first defendant that the first defendant was a devalio
(spendthrift), for he had agreed to pass Chitis for
Rs. 6,000 for a loan of Rs. 5,000, and said that he did not
want to econtinue in partnership with him. The first
defendant also said in his evidence that the second
defendant having refused to sign, saw Ganeshmal.
Ganeshmal then took out from a box some pieces of
paper, saying that they were the Chitis and tore them
up. I think that the first defendant’s denial of the

- loan ig false and he told a deliberate untruth to save

the second defendant from liability. I accept the evi-
denge of the plaintiff and of Kundunmal and hold that
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the plaintiff lent to the firm of Kapurchand Sheshmal
on May 23, 1920, Rs. 6,000 at interest at the rate of six
per cent. per annuin,

The firm, as stated above, was dissolved on May 2§,
1920. Different versions are given by the first and
second defendants as to the circumstances in which the
firm was dissolved. The first defendant’s version has
been set out above. The second defendant denied in
his evidence that the first defendant ever told him that
he had arranged for a loan of Rs. 5,000 by passing
Chitis for Rs. 6,000 or that he ever called the first
defendant a devalic. The second defendant says that
the reason why he did not want to continue as.a part-
ner wag that the first defendant lived at Dahisar and
that he did not attend regularly to the business of the
firm. T accept the second defendant’s version.

The next question is, whether the second defendant
is liable for the loan. The plaintiff admitted in his
cross-examination that the second defendant had no
conversation with him about the loan, but he added
that two or three days after the loan was made, the
gsecond defendant saw him near the Pydhowni temple
and told him that he bad paid Rs. 3,000 to Ganeshmal
out of the money borrowed by the firm from the
plaintiff. The second defendant denied that he ever
had any such conversation with him. I do not accept
the plaintiff’s evidence on this point. I think that
the plaintiff’s object in saying what he did was to fix
the second defendant with knowledge of the loan.

Such being the facts of the case the question arises
whether the seccond defendant is liable for the loan.
It was contended on his behalf that no loan was neces-
sary or usual in the kind of business done by the
partnership and thuat no liabiliby, therefore, attached to

him in respect of theloan; and relmnce was placed on
ILR3—2
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section 251 of the Indian Contract Act, 1872. The sec-
tion is as follews:—
“ Bach partner who does any act nccessary for, or usially done in, carrying -

on the business of such a partnership as that of whick he is & member binds
lis co-partuers to the same extent as if he were their agent duly appointed
for that purppse.”

The question, therefore, is whether the act of the
first defendant in borrowing the money from the
plaintifi for the partnership business was an act neces- -
sary for, or usually done in, carrying on business of
such a parwnership as that of which the first defendant
was a member., The leading ¥nglish case on the sub-
ject is Bank of Australasia v. Breillai®. In that case
the Judicial Committee of the Privy Connecil observed
as follows :— |

“Byery partuer is, in contemplation of law, the gouseral and accredited
agent of the partnership, or, as it is sometimes oxpressed, each partner is
prepositus negotiis socictatis, and may, consequently, bizi all the other part-
ners by his acts, in all matters which are within the scopt and  objects of the
partnership.  Hence, if the partnership be of a genera? commercial nature, he

may pledge or sell the partnership property ; he may huy goods on account of

the partnership ; he may borrow money, confract deide, and pay debts on
account, of the partnership; he may draw, make, sign, indurse, accept, trausfer,
uegotiate, and procure to be discounted, promissory nolwe, bills of exchange,
<hecks, and other negotiable paper, in the namme .1 on account of the
partnership.”

The above case is an authority for the proposition

. that any partner in a trading fiym hag an implied

authority to borrow money for the warposes of the
business on the credit of the irm. Buat the firm must
be a trading firm. A firm is o trading fivm if its
business consists in buying and selling: Higgins v.
Beauchamp®. Where, however, the basiness is not of
a commiercial nature, e, ¢., where it is o professional
business (Hedley v. Bainbridge®), or even the business

" (1847) 6 Moo. P. C. 162 at p. 193 @ [191413 K. . 1102 at p. 1104,
® (1842) 3 Q. B. 316,
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of a farmer (Greenslade v. Dower®), or a quarry work-
or (Thicknesse v. Bromilow®) where there is no buy-
ing and selling of goods, or an auctioneer (Wheatley v.
Smithers®), no partner ean borrow or pledge the
partnership property so as to bind his co-partners. In
the auctioneer’s case referred to above, the question
was whether an auctioneer was a trader, and the Court
held that he was not, Ridley J. saying that buying and
selling were essential features of trading and that an
anctioneer doesnot buy and only sells the goods of
others. Upon appeal that decision was reversed upon
the ground that the partnership had a shop, that the
business was something further than that of an
auctioneer and that it “contemplated the sale and the
purchase of goods and property as part of the Dbusiness
of the partnership”.

‘Where a firm is a trading firm, so that one partner
¢an borrow money for the purpose of the business on
the credit of the firm, no duty is cast on the person
advancing the money to make any further ingniries :
per Blackburn J. in Okell v. Eaton®, and the other
partners arve liable though the borrowing partner may
misappropriate the money : see ill. (4) to section 251.

The partnership business in the present case consisted

+in buying copper and brass utensils and selling them.
It was a partnership of a commercial natove, and the
iirst defendant had, therefore, an implied authority to
borrow money for the firm. I, therefore, hold that the
second defendant is liable for the loan.

The eonclusion to which I have come is confirmed
by further facts proved in the case. The loan from the
plaintifl was not the first loan obtained by the firm.
Before that loan was obtained, the firm had, on April

W (1828) 1 M. & . 640; R. 138. @ (1852) 2 Cr. & J. 425.

7B & C. 635, ™ [1907] 2 K. B. 684
) (1874) 31 L. 'T. 530 at p. 331.
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97,1920, borrowed Rx. 3,000 from Ganeshmal admittedly
for the pavtnership business. Moreover, the second
defendant admitted that, if it became necessary, any
one partner could borrow money for the firm. In thig
connection it may be observed that about the time the
loan was obtained from the plaintiff, the firm had’
utensils of a value of between Rs. 700 and Rs. 1,000
bnly, the cash in hand was about Rs. 115, and the out-
standings duc to the firm were between Bs. 200 and
Rs. 400. If the business had to be continued—and it
was a business in which there were four partners—it
was necessary, 1 think, to buy further stock in irade.
I have no doubt in my mind that the object of the loan
taken from the plaintifi was for the purposes of the
partnership business as stated by the first defendant.

There is one more point to which I may here rvefer.
It relates to the application of the ioney borrowed
from the plaintiff. It is admitted that the loan made
by Ganeshmal was repaid on May 26,1920. The second
defendant said that the first defendant paid it, but he
did not know from what source. The first defendant
admitted that he repaid the loan. The question is,
whence came the money to vepay the loan ? The first
defendant’s evidence on this point was full of contra-
dictions. He first said he got the money from a Mar-
wari named Foja. He then said that he got it from a
box-in his shop at Dahisar. When he was asked how
the monies came in his box, he said that he had sold
gold ornaments about two or two and a half months
prior to May 26, 1920, and that the sale proceeds were
kept by him in the hox. He was unable to give the
name of the person to whom he sold the ornaments nor
could_ he, he said, point out the shop where he sold the
ornaments. I decline to believe the first defendant
when he says that he repaid Ganeshmal oul of money
realised from the sale of ornaments. The story about
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-the sale of ornaments seems to me to be a pure inven-
on. I am inclined to think that Ganeshmal was
paid out of the Rs. 6,000 borrowed from the plaintiff.

I, therefore, pass judgment for the plaintiff against
hoth defendants for Rs. 6,000 with interest thereon at
the rate of six per cent. per annum from May 23, 1920,
-costs and interest on judgment at six per cent.

The findings on the issues will be: No. (1)—In the
affirmative. No. (2)—In the affirmative.

Solicitors for plaintiff: Messes. Purnanand, Clubralla
and Jasubhai.

Solicitors for defendant No. 2: Messrs. Payne & Co.

Sit decreed.
R. R.

PRIVY COUNCIL.

RUANDERAO VITHOBA KORE, sinee prcEasep  (Prawrier) » THE
MUNICIPAL CORPORATION or BOMBAY AND AvoTHER (DEFENDANT).

[On Appeal from the High Court at Bombay.]
Bombay Municipality—Land  acquisition—Laying out and improvement of
« streets—Power to  acquire additional lanN— Recoupment—City  of
Bombay Municipal det (Bombay Act LT of 1888), section 298.

Under section 296 of the City of Bombay Municipal Act, 1888, the Muni-
<ipal Commissioner, in laying out a new public street or in the improvelnent
of o street, has power to acquire land outside the intended regular line of the
street, provided it is in contiguity therewith, althongh it is acquired merely
with a view to recoupment of the cost of the work by reselling. . The exercise
of the powenr is subject to section 91 under which it is within the discretion
of the Government whether proceedings for compulsory acruisition should
he ordered. : ‘

Judgment of the High Court affirmed. _

*Present : Tord Dunedin, Lord Phillimore, Sir John Rdge, Mr. Ameer Ali
and Sir Lawrence Jenkins.
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