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APPELLATE CIVIL.

Before Sir Lalhibhai 8hah, Kt., Acting Chief Justice, and Mr. Justice Crumjy.

m 'd , SUKLYA VALAD JAIRAM PATIL (oEiGiNAL D efendant No. 1), A p p e lla n t 
28. SUKLAL MOTICHAND HUMBAD V A N ! (oiuginal P la in t i f f ) ,

_________ EiiSPONDENT̂ ’.

Del'hhari AfjricuUnrlsts^ Relief. Act ( X V I I  o f  1S79), section 15B— Deevee
nisi— Aiypllcation to mahe the decree final  ̂ not necessary— Civil Procedure
Code (Act V o f  lOOS), Order X X X IV , Rule 5.

A niortg'age decree passed under the provisions o f  section 15B o f  tlio 
Dekkhan Agriculturists’ Relief Act, 1879, is not a dccreo nisi whicli requires 
to be made final.

Kaahinath Yinayah v. Enna  ZJcypJ, followed.

A pp e a l  against fclie order passed by J. D. Diksliit, 
District Judge of Kiiaiidesli, revet\sing the decree 
passed by G. M. Paadifc, First Class Sabordinate Judge 
at Dhulia.

Proceedings in execution.
In 1897, tlie property in salt was mortgaged by 

Jairam, fatlier of defendant No. 1 and another to 
X^laintilf Siiklal for Rs. 125.

Ill 1910, Siiklal sued to recover lia. 250 on his 
mortgage. On March 27, 1911, a decree was x>assed i n  
favour of Suklal in the following terms:—

“ Defendants to pay IR'2 and costs to plaintiff vvitl,iin six montba froiu 
this date, and in dusfanlt plaintiff to apply to the Goiart for an order for sale o f 
defeudnrit’s intt r̂eat in the mortgaged property under section 16B o£ the 
Dekklian Agriculturists’ Relief Act, ”

The time allowed for payment expired on Septem­
ber 27, 1911. Thereafter, applications for execution of 
the decree were made in 1914, 1916 and 1918. The last

Appeal from Order No. 67 o f  1922.

(1916) 40 Bom. 492.



application was disposed of on the ground that execu-
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SL̂K'LYAtion could not proceed as the decree was not made 
final. On April 22, 1920, the plaintiif applied specifi- 
•cally to make the decree final.

The Subordinate Judge held that it was necessary to 
apply to make the decree final under Order XXXIV, 
Rule 5, Civil Procedure Code, 1908 ; that the application 
being presented three years after the date of the decree, 
was time-barred.

On appeal, the District Judge, Khandesh, reversed the 
‘decree holding that no application was necessary for 
making the decree final. He treated the previous 
applications as steps4n-aid of execution of the decree 
.•and held that the Darkha»t was in time and allowed 
-execution to proceed according to law.

The defendant No. 1 appealed to the High Court.

P. y. Kane, for the ax>pellant.

.B, O'. liao, for the respondent.

GeibIP, J. :—Tlie point for our decision in the present 
ease is substantially tliis, whether a decree made under 
the provisions of section 15B of the Bekkhau Agricml- 
tiirists’ Relief Act is a decree ?iisi requirin<? to be 
made fiaal. The matter arises in this way. In 1897 
the father of the first defendant and another mortga^^ed 
certain property for Rs, 125 to the plaiiitifl:. In 1910 
the plaintiff sued to recover Rs. 250 upon tins mort­
gage. i)n the 27th March 1911, a decree was passed in 
plaintiff’s favour in the following terms :—

“  Defendants to pay Rs. 182 and costs to plaiiitift’ witlun î ix inonttis from 
this date, aud in default plaiutifE to apply to the Court for an orde.r fa- sale 
o f defendant’s interest in the inorfcgagod property under section 15B of the 
Dekklian Agriculturists’ Relief Act. ”
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Buklal
M o t ic h a n p .

1923. The time allowed for payment expired oji the 27 th' 
Beptember 1911, and from that date onwards at. 
intervals of three years various ai^plications were made' 
by the pMntifE to the Court for the purpose of tli& 
execution of the decree.

It is unnecessary to go into the details of those 
applications. It is sufB.cie.nt to say that the view waŝ  
taken that as the decree had not been made final, nO" 
order for execution could be made. Finally on the- 
22nd April 1920, the plaintiff applied specifically to* 
make the decree final, and was met by a lolea of 
limitation. The Judge of the lower appellate Court 
holding that no application was necessary to make the 
decree final, treated this application as an application 
under section loB, and regarding the pre vious applica­
tions as steps-in-aid of execution, held that th& 
Darkhast was in time, and - should be x^roceeded with, 
according to law.

The question is whether that is the correct view„. 
Some distinction has been suggested between a decree 
under section 15B which jji’ovides for payment by 
instalments and a decree such as is made in the present 
case. But it appears to me impossible to hold that 
clause (1) of section 15B is confined to decree in which 
the amount is payable by instalments. Rather I should 
hold that it applies to all decrees for redemption, 
foreclosure or sale in any of the suits specified in that 
section, and it follows that nothing turns upon any 
distinction of that nature. It is clear that the decree* 
in this case purported to be made under section 15B,, 
and its terms are strictly in accordance with that 
section,

Now the general question as to whether the provi­
sions of the Civil Procedure Code req,uiring that there* 
shouM be in the first instance a decree nm, then an,
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application to make that decree final, can be held to 192B. 
apply to decrees under section 15B of thef Dekklian 
Agriculturists’ Eelief Act, was discussed by this Court 
in KasMnath Vinayah v. Rama Dafl^K The view 
there expressed, 9 . 1 may say so with all respect, is the 
yiew which I have always held as to the correct scope 
of those sections of the Dekklian Agriciiltarists’ Relief 
Act, including scction loB, which deal with the subject - 
of mortgage decrees, and that being so, I have no 
hesitation whatever in following that decision. It is 
true that some doubt has been cast upon the correctness 
of the law as there stated by the decision in liamji 
Y. Pandharlnath^ '̂ .̂ But speaking for myself, I am 
none the less of opinion that the decision in Kashinafh 
Vmayak v. Baiiia is correct in point of law, and
ought to be followed by us in the present case. I am 
fortified in that conclusion by the judgment of the 
learned Chief Justice in Hirachancl Khanlcliand v.
Aha LalaĴ '̂  At p. 763 of the Report is tlie following 
]3assage:—“ Now, when a decree is passed under the 
X r̂ovisions of the Dekkhan Agriculturists’ Eelief Act, 
there is no necessity to apply to the Court to have the 
decree made absolute. ” That is a general statement 
applicable to all decrees under the provisions of the 
special Legislation, and as I have already said, there 
is no doubt that we have such a decree before us here.

Upon these grounds, therefore, I am clearly of 
opinion that there was no necessity in the present case 
to move the Court to make the decree final, and that an 
application could have been made for sale of such 
portion of the mortgaged property as was necessary to 
pay the decretal amount. That being so, it follows, as 
held by the Judge of the lower appellate Court, that 
the previous applications being regarded as steps>in-ald

d) (1916) 40 Bom. 492. (2> 43  Boixu 334, 477
(3) (1921) 46 Bora. 761.
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1023. of execution, the present application can be lield to be
 ------  an application to execute tlie decree, and as sncli miLSt

BLKj.iA taken to be in time.

mS iciund. On these grounds, I wonld confirm the order of the 
lower appellate Gourfc and dismiss %he appeal with 
costs.

Shah, Ag-. 0. J . I  concnr. I only desire to add 
that I am conscioiis of the weight to be attached to the 
observations in Eamji v. Pandharinath^K But the 
observations in Hlrachand Khemclumd v. Aha LaZa® 
support the view ta4ren in KasMnath Vinayak v. 
Rama DajiŜ '̂ ; and my learned brother is distinctly of 
opinion that the view taken in Kasliinath Vinayak v. 
Rama Dajî '̂̂  correct. Under the circumstances I 
do not see any need to refer this matter to a Full 
Bench.

Decree confirmed.
J. G. R .

W (1918; 43 Born. 334, 477. 0) (iy21 ) 46 Bom. 761.

(1916) 40 Bom. 492.
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ORIGINAL CIVIL.

Bafore Mr. Justice Mulla.

SAPiEMAL PUNAMCHAND, P i a i n t i f f  v . EAPURCHAND PUNAM- 
Sejjlenibr,' h CHAND a n o t h e r ,  D k f e n d a k t s

~  ..Indian Contract Act ( I X  o f 1S73), section 351— Trading firm—'Owepartner
horrowifig monp.y for  purposes of the firm— Liability o f  partners.

In March 1920, defendants Nos. 1 and 2 entered into a partnership for 
carrymg on the “ business of buying and selling copper and brass utensils” . 
On May 23, 1920, defendant No. 1 borrowed Rs. 6,000 from the plaintiff on

*0, C. 3, Suit No. 1370 o f 1923.


