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APPELLATE CIVIL.

Befort Sir LaUiihhai Shah, Et., Acting Chief Justice, and 
Mr. Justice Cnunp.

1923. SANGAWA kom aURUBASAPPA (original P lain tiff), Appjsllant v. 
Augud 17. HUCHANGOWDA bin HUCHANGOWDA GOWDAR and anothbb 
-------- -̂---------  (original Defendants), Eespondknts*.

' ladim Registration Act (X V I  oflOOS), section 11'— Sale-deed-—Unregis
tered agreement to reconvey— Adm,isslhilitij— Limitation— Indim Limitaiion 
Act ( I X  o f 190S), Articles 01, IM .

On December 13,1913, a registered sale-tleeci was passed by the plaintiRi’s 
husband in favour o£ Ids step-uncle, defendaut No. 1. On December 25, 
1913, defendaiit Ko. 1 executed a receipt in favour of plaintiff’s luisbaud in 
terms as follows ; “ I sliall without aii}̂  objection give up your laud at any 
time you may ask me to give up.”  This docuuicnt was not registered. 
Ill January 1919, the plaintiff sued to recover postsession of land on the 
ground that the sale deed was a mere paper transaction and was not intended 
to be operative. Defendant No. 1 contended that the receipt was inadmis
sible in evidence for want of registration and that suit was Ijarre.d by 
limitation.

Ile ld (l)  that the receipt did not require registration as, even on the assuinp- 
tion that in terms it fell within section 17 (b) or (c) o f the Registration Act, 
1908, it would clearly be saved under sub-section (2 ) (v) of that section, and 
was, therefore, admissible in evidence.

(2) That the sale-deed was a mere paper transacfion and inoporative, a)id 
the suit'.was therefore not barred, lieing governed by Article 14A and not by 
Article 91 of the Limitation Act, 1908.

FetJisrpermal Chetty v. Murdandi Scrtai and Narmgouuda v. Chaioa-.
gmnda ® , referred to-

Secois^d appeal against tlie decis»ii o f  N .  K .  Bapafĉ  
Plrst Class Snborclinate Judge, A. P., at Bljapnr, revers
ing the decree passed by Joint Subordinate Judge at 
Bagalkot.

Suit to recover possession.

Second Appeal No, 410 of 1922.
(1908) L. B. 35 I, A. 98 at p. 104. (2) (1918) 42 Bom. G38



SA.NGAWA
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The lands in suit originally belonged to the plaintiff's 9̂23.
liiisbancl, Gurbasappa. Gurbasappa sold the lands to 
Ills stex>-uncle Hnchangonda (Defendant No. 1) for 
Rs, 600, by a registered conveyance (Exhibit 16), dated 
December 13,1913. The sale-deed was presented for re
gistration on December 23, 1913. Oil December 25,
1913., Hiichangonda passed a Yadi (Exhibit 18) in 
favour of Giirubasappa in terms as follows :—

“ I shall without any objection give up your land at any time that you may 
ask me to give up.”

The Yadi was signed by Huchangoiida and attested 
by two witnesses.

In August 1918, Gurbasappa died and his widow 
Sangawa sued in 1919 to recover possession of the 
property. She alleged that the sale-deed was hollow 
and was never intended to effect a valid transaction, 
that its execution was induced by fraud and mis- 
representation.

Defendant No. 1 contended inter alia that he held 
the lands as owner ; that the suit was not maintainable 
■till the conveyance in dispute was set aside, and that it 
was barred under Articles 91 and 95 ol; the Limitation 
Act, 1908,

The Subordinate Judge treated the Yadi (Exhibit 18)
■as an agreement and on recovering the requisite stamp 
duty and penalty admitted it as evidence of the 
tiansaction. On the merits he held that the convey
ance (Exhibit 16) was not intended to transfer owner
ship over the lands mentioned therein to defendant 
No. 1, as alleged by him and that he paid no consider
ation for the same to the plaintiff’s husband. He 
further held that the suit was not barred by Article 91 
-of the Limitation Act. He allowed the plaintiff's 
claim.
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- 1923. On appeal, tlie First Class Subordinate Judge, A. P.,. 
held that the Yadi was not an agreement to reconvey 
the land but it affected interest in the land itself ; and 
that it was not admissible in evidence as it was not 
registered under section 17 of the Eegistration Act. 
He held that the claim was also barred under Article 91 
of the Limitation Act and he further found that the 
sale-deed was nofc hollow or was not the result of any 
misrepresentation or fraud and was passed for proper 
consideration. Plaintiff-’s suit was, therefore, dismissed 
by him.

The plaintiff appealed to the High Court;
Nilkant Atmaram, for the appellant.

, H. B. Gumaste, for respondent No. 1.
Shah, Ag. G. J.:—This appeal arises out of a suit filed, 

by the plaintiff to recover possession of the lands 
mentioned in the plaint on the ground that the sale-deed 
executed by her husband on the loth December 1913 in 
favour of defendant No. 1 was merely a paper transac
tion and was not intended to be operative. The plaint 
referred to misrepresentation and [rand on the part of 
defendant No. 1, but no further particulars of the 
alleged fraud or misrepresentation were given, and in 
substance the suit was based on the ground, that the 
transaction was an inoperative and hollow liransaction. 
The defendant No. 1 was the step-uncle of Gurubasappa, 
the husband of the minor plaintiff, and the suit is filed 
by the plaintiff’s next friend, her father Bango.ppa 
Basappa.

The defendant No. 1, who is the principal defendant,, 
contended that it was a genuine and real sale by Guru-* 
basappa to him, that it was passed for valuable con
sideration, and that he was rightfully in i^ossession.. 
He also contended that the claim was time-barred



YOL. XLVIII.] BOMBAY SERIES. 169

under Articles 91 and 95 of tlie Indian Limitation Act. 
The issues framed on those jjleadings were these:—

1. Whether the conveyance, Exhibit 16, was intend
ed to transfer ownership over the lands mentioned 
therein to defendant No. 1 as alleged by him?

2. Whether he paid any and what consideration 
■therefor ?

SAK*3AWA

GOWDA.

192a.

4. Whether the suit is barred by Article 91 of the 
Limitation Act?

The learaed trial Judge was satisfied on the evidence 
that the conveyance was not intended to transfer 
ownership over the lands mentioned in Exhibit 16, and 
that in fact it was a hollow transaction. He also held 
that the consideration of Rs. 600 was not proved. He 
. accord!agiy decreed the plaintifli’s claim for possession 
and mesne j)rofits.

The defendants a|>pealed to the District Court, and 
the learned First Class Snbordiaate Judge, with appel
late powers, who heard the appeal, came to the con
clusion that Exhibit IS, which is a yacli said to have 
been passed by defendant No. 1 after the execution of the 
sal e-deed, was. not admissible in evidence, as it was 
not registered. He also came to the conclusion that 
the evidence as to the payment of consideration was 
not “ quite unreliable,” and that the burden of proving 
the payment of consideration was wrongly thrown on 
the defendant. He ultimately came to the conclusion 
that ..the sale-deed was not proved to be hollow or to 
have been the result of any misrepresentation or fraud. 
He also held that under Article 91 or 95 the claim of 
the plaintltt was barred.. He accordingly allowed the 
.appeal and dismissed the plaintiff’s suit.

The plaintiff has appealed to this Court from the 
-decree of the appellate Court. The first point that has 
been urged in support of the appeal is that tla.e lower



1923, Court was wrong in its view tliat Bxliibifc 18 was not'
■— — admissible in evidence for want of registration. That 
Sakgau a clocament is in tliese terms;—

V.
H dchax- *‘ T o
(}0 \vfiA, Chirbasappa father Basangowda residing at Hireyarankeri Pavti (lit. receipt)

to Avit. The rcceipt passed by me Huchangowda father Huchango-wda 
residing at Hireyarankeri is as fcd low s :—I shall without any objection give 
lip your land at any time that you may ask me to give up. Dated 25tb 
December 1913.'’ ■

It is signed by defendant No. 1 and attested by two 
witnesses. We do not tliiiik tliat this document could 
be held to be inadmissible for want'of registration. 
It is a t . the most an agreement to reconvey when 
Griirubasappa wonld ask him to give up the proi)erty. 
In the trial Court when the objection was taken, the 
point as to registration Avas disallowed, and the docu
ment was admitted in evidence on the footing of its 
being an agreement after the usual penalty for want of 
stamp was paid. We are not at all sure that the 
document in terms comes under section 17 (6) or (c), 
Indian Eegistration Act. It does not i^urport to do any 
of the things mentioned in that section, clause (b) or (c). 
But even if it did, it seems that it would clearly be 
saved under clause (v), sub-section (2) of section 17 of 
the Indian Registration Act.'

As to the execution of this document, the trial Court 
found that it was duly proved. That Court disbelieved 
the evidence of the witness Jaffar,.one of the attesting 
witnesses, and believed the evidence of Basappa, as to 
the execution: and defendant No. 1 admitted his 
signature on it.

No objection seems to have been taken before the- 
Ibwer appellate Court as to the genuineness of this> 
document, and in any case as there is no finding on 
that point, it is ox>en to us under section 103 of the 
Civil Procedure Code to determine, if necessary, the 
question as to whether this document was executed by 
defendant No. 1.
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We have liearcl Mr. Gumaste for the respondent No. 1 
on this point, and we have heard nothing from him 
which would go to show fchat the finding of the trial 
Court on this point is open to any objection. The trial 
Court was perfectly right in its conclusion that the 
document was executed by defendant No. 1.

[After discussing the evidence on the point of con
sideration, the Judgment proceeded:]

We have considered the case as stated in the judg
ment of the trial Court, and having regard to the 
reasons given by the lower appellate Court on the 
question of consideration, it seems to us to be unneces
sary to remand any issue to the lower appellate Court 
on this point. Exhibit 18 puts quite a different colour 
upon the whole case, and after hearing the arguments 
urged on behalf of respondent No. 1, we are satisfied that 
as defendant No. 1 executed the yadi  ̂ and as that yciclt 
is held to be admissible in evidence, he has really no 
just or honest answer to the plaintiff’s present claim.

As regards the question of limitation, it presents no 
difficulty. If this transfer was inoperatix^e, and a mere 
j)aper transaction, it would not reqaire to be set aside. 
It would be enough to refer on this point to the observ
ations in Petherpermal Ghetty v. Muniandi Servai^  ̂
and to the decision of this Court in Narsagoimda v. 
Chatuagou7ida . The Article that would apply to a 
case of this kind where the document is found to be 
inoperative is Article 1-M and then the claim would 
be in time.

We reverse the decree of the lower appellate Court 
and restore that of the trial Court with costs here and 
in the lowe^appellate Court on the respondents.

(1) (1908) L. R. 35 I. A. 98 at p. 104.

Decree reversed. 
J. G. B .

(1918) 42 Bora. 63«.
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