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admitted they cdnld not affect the result. Therefore the 
application for additional evidence must be rejected. 

As regards costs, we think that under the circum­
stances each party should b^ar his own costs throughout.

Decree varied.
J. G. E .
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Before Sir LaJluhhai Shah, Kt., Acting Chief Justice, Mr. Justice Crianj) 
and Mr. Justice Coyajee.

KESHAVLAL PUNJaLAL SHETH (o r ig h n a l  A p p l i c a n t ) ,  A p p e l l a n t  v . 

THE COLLECTOR O F  AHMEDABAD (o r iq iita i. O p p o n e n t), R e s p o n ­

d e n t® .

Oouri-Fees Act ( V I I  o f  IS TO), section 19D, Schedule III-—Property he- 
tonging to joint Hindu family— Property standing in father's name—  
Partition among sons after father's death— 8o7i applying fo r  letters o f  
admi7iistration to property falling in his share— Exemption from Court- 
fees.

A  Hindu father and his two sons hved together in a joint family. A 
portion o f the family property consisting o f shares stood in the name o f  the 
father. The two sons separated after their father’s death. Each o f the sons 
applied separately for limited letters o f administration in respect o f  the 
shares that came to hhn on partition. The Court granted the letters applied 
for but levied full Court-fees over them. On appeal;—

Held, that no Court-fees should be levied on the limited letters o f adminis­
tration sought by the son as to the shares belonging to the joint family that 
came to him on partition with his brother.

Collector o f Kaira r. Chunilal^^\ followed.

F ir s t  appeal from the decision of M. I. K adri 
Assistant Judge of Ahmedabad. 

Letters of administration. 
Panjalal and his two sons, Keshavlal and Kodarlal, 

lived together in a joint family. Shares in joint stock
First Appeal No. 170 of 1922.

»> (1904) 29 Bom. 161.
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1023. companies formed a part of tlie joint property. Piinja-
---------- - died in 1916. In 1920, Kesliavlal and Kodarlal

separated' and partitioned the family property inclu- 
sive of the shares.

T h e

C o l le c to r  Keshavlal and Kodarlaf applied separately for limited 
letters of administration for the shares that came to 
them OR partition.

The lower Court ordered issue of the letters, but 
levied full Court-fees on the letters of administration. 

The applicant Keshavlal appealed to the High Court. 
At first the appeal was heard by Shah Acting C. J. and 

Coyajee J.; but before the arguments were fully heard, 
it became clear that the appeal involved a reconsidera­
tion of the ralio decidendi in the case of Collector o f 
Kaira v. Chimilal '̂̂ . The Court therefore ordered the 
appeal to be heard by a Bench of three Judges.

G. N. Thakor, with E. J. Thakor, for the appel­
lants;—The point is covered by Collector o f Kaira v. 
ChunilaV̂ '̂ . The lower Court has erred in not following 
the case.

Kariga, Advocate-General, with S. S. Patkar, Gov­
ernment Pleader, for the respondent:—The case of 
Collector of Kaira v. ChunilaP-'  ̂ is not correctly decid­
ed. The whole j adgment is devoted to showing that 
the case of Collector of Ahmeclabad v. Savchand̂ '̂* was 
wrongly decided. It is only in the last four lines 
that the view of the Calcutta High Court in In the 
goods of Pokurmull Augurwallah^'^ is indicated and 
followed without any discussion as regards the charac­
ter of the property as trust property. Besides the 
authority of Collector o f  Kaira v. CliunilaV̂ '̂  is 
<;onsiderably shaken by' the observations of Beaman 
and Hayward JJ. in Kasliinath Parsharam v, 
Crouravahaî ^K

W (1904) 29 Bom. 161. (iggg ) 23 Oal. 980.
(\ (1902) 27 Born. 140. '4) (1914) 39 Bom. 245.

76 INDIAlSr LAW REPORTS. [VOL. XLYIII.



YOL. XLYIII.] BOMBAY SERIES.

Tl)e case of Li the goods of PokurnvuU Augur- 
wallah^K on wliicli Collecfor o f Kaira v. ChunilciP  ̂
solely rests, is not backed up by any reasening and 
takes its stand iii^on a report of tlie Taxing Officer, 
Mr. Belcbambers. It makeii no mention' of the two 
earlier Calcutta cases, yiz,, In the goods o f Brmdahim 
Ghosê '̂  and the Goods o f Froeschman *̂' ,̂ where the 
share of the deceased co-parcener was assessed to duty.

Under the Coart-Fees Act, section 19D, if a person is 
to apply for letters of administration or probate foF pro­
perty which is held in trust, he need not pay Court-fees 
in respect of it. Section 19 I provides for payment 
of. Court-fees in respect of probates and letters of ad­
ministration, and refers to Schedule III, in which 
annexure B refers to items exempt from payment of 
duty. One of such items is “ Property held in trust 
not beneficially or with general power to confer a 
beneficial interest ” Section 37 of the Probate and 
Administration Act enables grant of letters of ad­
ministration limited to trust property. Thus, it is 
clear that if the deceased has the slightest beneficial 
interest in the property, the exemption is gone.

In property belonging to a joint Hindu family but 
standing in the name of one co-parcener only, all the 
members of the co-parcenery have interest in every part 
of it. Ko one can say that he owns a particular portion 
of it. Each co-parcener is exempted to a joint benefit on 
every part of the undivided estate: Ramchandra v. 
Damodhar̂ "̂>. Such a property cannot be said to be 
trust property at all; much less can' it be said to be 
“ property held in trust not beneficially” . The interest 
which one particular co-parcener, e. g., father, has in a 
Mitakshara family, is something more than that. He

a) (1896) 23 Gal 980. (1873) 11 Beng. L. R. App. 39.
l») (1904) 29 Bom. ItU. W (1883) 20 Cal. 575.

(5) (1895) 20 Bom. 467.
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1923. cei’taiiily has beneficial interest in Ms own share; to 
that extent at least the exemption granted by Sche- 
diile III is gone. On his death his shartf descends to 
other co-parceners. In any event such a share should 
be made amenable to Conrt-fees: see In the matter 
of Desio Mancwala Ghettŷ K̂

G-, ]S[. Tliakor -—The case of In the goods o f Brinda- 
bun Ghosê '̂̂  is not against m e; while the cases of In 
the Goods of Froeschmatî ^̂  and In the goods of Pokur-. 
mull Augiirwallah^ '̂  ̂ are in my favour. Brindabun’s 
caseŜ'̂ - axDpears to be a Dayabhaga case. Even if it were 
under the Mitakshara there is no decision on the point 
arising here. The question raised was whether the 
surviving brother’s share shouild be taxed or not. 
There was no question whether the whole should be 
taxed. The decision only says that the surviving 
brother’s share should not be taxed; it does not go 
further and say that the deceased brother’s share should, 
be taxed. Froeschmari’s casê '̂̂ * is entirely in my favour. 
It says that whatever passes by survivorship should 
not be taxed. PokurmulVs casê  ̂makes the point clear 
beyond any doubt. PokurmulVs casê '̂̂  is followed in 
Collector of Kaira v. Ch%tnilal̂ K̂ The judgment in 
the latter deals at length with the policy of the 
financial department as evidenced in its resolutions. 
It also takes note of the practice existing on the Original 
Side of our Court. 'EiYen Kashinath Parsharam's casê ^̂  
is not an authority against me.

The Oourt-Fees Act was recently amended by the 
Bombay Legislature; but no amendment was made 
then to negative the effect of the decision in Collector 
o f Kaira v. QhunilaV̂ \̂ •

The reasoning in the Madras case is not clear.
W (1909) 33 Mad. 98. m (1896) 23 Cal. 980.

(1873) 11 Beug. L. B. App. 39. (1904) 29 Bom, 161.
(3) (1883) 20 Cal. 575. <») ( 1 9 1 4 ) 3 9  245



In tlie case of joint family property it is not open to 
any co-parcener to say that any portion of it is Ms own 
property. Tlie only beneficiary interest tliat lie lias 
during liis life-time is tlie right to partition.ri The 
whole co-parcenary is the ojvner of the whole property. 
IsFo one co-parcener can say that any portion of it is Ms 
own. A co-parcener can alienate his share in i t ; but 
all that the alienee gets is a right to partition the 
property. A co-parcener cannot deal with the x^roperty 
•either by gift or by wilL No co-parcener has a fixed 
share in it. His share is liable to be decreased by the 
birth of more co-parceners; or increased by the death 
of existing ones. When one co-parcener dies, it is not 
■correct to say that his share devolves on the remaining 
<50-parceners. The whole co-parcenary remains, as it 
ever was, the joint owner of the property.

Under section 19D of the Court-Fees Act if a person is 
wholly or partially a trustee with regard to the pro­
perty one can obtain probate or letters of administra­
tion without payment of Court-fees. In the case of a 
joint Hindu family the father is partially a trustee 
with regard to the property ; letters of administration 
therefore to his estate are,entitled to exemption. He is 
also wholly a trustee for the whole co-parcenary. At 
the time of his death, he has no beneficial interest left 
in the property. The whole interest passes to the 
survivors. Such an interest is excluded by section i  of 
the Probate and Administration Act, 1881. The Sched­
ule should not be allowed to control the plain words 
■of section 19D of the Court-Fees Act.

Where there is a life interest and a person has a bene­
ficial interest on the cessation of the life interest, he 
•claims in his own interest wdien such life interest 
ceases and if he applies for letters of administration on
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1923. sucli death he is exempt from payment of Ooiirt-fees : 
see In the Goods of Joymoney Dossee.^^

Kang a. -.—The Schedule can be discarded only if it is 
inconsistent with the section. It is brought in aid to 
construe section 19 I. If yo'R. can reconcile the two  ̂
the Schedule is a guide to the construction of the 
section.

C. A . T .

S h a h , Ag. 0. J. :—This appeal came on for hearing 
before my brother Ooyajee and m yself; but as we were 
invited to reconsider the decision in The Collector o f  
Kaira v. ChunilaP'  ̂ it was ordered to be heard by this 
Bench. We have now heard the appeal and the prin­
cipal point argued is whether the said ruling is to be 
followed or not.

The appea] arises in this way :—
Sheth Punjalal Aniritlal of PrantiJ died on May 15̂  

1916, leaving two sons, Kesha vial and Kodarlal. 
During his life-time they formed a joint family. On 
his death the joint estate survived to his two sons. 
The estate included certain shares in various companies 
registered under the Indian Companies Act, which 
were in the name of Punjalal. The sons subsequently 
effected a i:>artition of the whole estate in 1920, and as 
a result divided among other things the beneficial 
interest in the shares. They applied for limited letters 
of administration to the estate of their father relating 
to the said shares, as without such letters they could 
not be accepted as his legal representatives in respect 
of these shares. There was no dispute about the right 
to the letters of administration but there was a dispute 
as to their liability to pay the Court-fees on the value 
of the shares.

(1) (1875) U  Beag. L. H. 181,. ®  (1904) 29 Bom. IGl.
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The petitioners relied upon the decisipn in The 
Collector o f KairaY. Chunilal̂ '  ̂ as entiding them to 
exemption from payment under the Court-Fees Act. 
On behalf of the Oollectoi’* of Ahmedahad it was con­
tended that the ruling did not apply as at the date of 
the application the property was not joint but divided 
and severally owned by the two petitioners. The learned 
Assistant Judge accepted the contention of the Govern­
ment Pleader and while granting the limited letters 
of administration as prayed directed Gourt-fees to be 
paid on the valuation of the shares as made by the 
Government Pleader. The petitioners have appealed 
on the ground that- the lower Court has erred in not 
applying the decision in QoUector of Kaira v. 
Chunilal^\ as the material date is the date of the 
Punjalal’s death and not the date of application. On 
behalf of the respondent (the Collector of Ahmedabad), 
the learned Advocate-General has not seriously 
contested the correctness of the position thus taken up 
by the petitioners ; but he has sought to support the 
order of the, lower Court principally on the ground 
that section I9D of the Court-Fees Act has not been 
correctly interpreted by this Court in the said decision. 
In support of this contention, he has relied upon the 
observations in Kashinath Farsharam v. Gouravahai'^  ̂
and the words of section 19D and Schedule III of the 
Court Fees Act.

As regards the ground upon which the lower Court 
has based its decision, it is clear that it cannot be 
supported and the learned Advocate-General has rightly 
refrained from pressing it. The letters of administra­
tion entitle the administrator to all rights belonging to 
the intestate as effectually as if the administration had 
been granted at the moment after his death. Section 14 
of the Probate and Administration Act is clear on this
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192S. point. The qiiestioii is wlietlier at the moment after 
Ms death tliei>roperty was joint family property and 
not whether it was so at the date of the application. 
It was not contended in the lower Court, and it is not 
contended before us, that at the date of Pnnjalal’s death 
it was not part of the joint family property. The allega­
tion of the petitioners on this point was not challenged.

This brings me to the real point of importance raised 
3n behalf of the respondent. The point is two-fold : 
first, it is urged that Punjalal did not hold- the shares 
wholly or partiallj  ̂ on trust within the meaning of 
section 19D and that he was beneficially interested 
thei-ein in his own right though other members of the 
joint family were equally interested and though on his 
death the whole beneficial interest surviyed to the two 
sons. Reliance is placed upon the words used in 
Schedule III of the Act : secondly, it is urged that even 
if Punjalal was not wholly interested in the shares at 
least to the extent of his share he was interested anfl 
the Oourt-fees ought to be payable in respect of one- 
third of the property for which the letters of admi­
nistration are sought.

In support of the first branch of the argument the 
learned Advocate-General relies upon the observations 
in Kashinath Parsharam v. Grouravahaî \̂ In respect 
of the second branch of the argument he relies upon the 
case of In the Goods of Brinda'bun (r/wse® and In the 
matter of Desu Manavala Chatty.

By way of answer to these contentions the learned 
counsel for the appellants contends that the words of 
section 191) are comprehensive enough to include the 
case of a joint member of a family holding the property 
in his name who has a partial interest in the property 
during hi>s life-time, which (interest) ceases altogether

■ W (1914) 39 Bom. 245. ®  (X8 7 3 ) n  Beqg. L,R., App. 39.
(»H1909) 33. Mad. 93.
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on his deatli and survives to the siirvivor.s, tliat tliere 
is no conflict between the wording of" the Schedule 
and the wording of the section and that the cases of 
In the Goods o f Pokurmull Aug^urwallah '̂  ̂ and The 
■Collector o f Kaira y . ChunllaW‘ are rightly decided. 
Further, h© relies upon the observations of Hayward J. 
in Kashlnath Parshararn y. GouravabaP'^ at p. 25-4 of 
the report avS really supporting his contention. Further, 
it is urged that as this section which was enacted in 1875 
has been interpreted in favour of the subject in a particu­
lar manner, as the practice in this Court lias been uniform 
•as stated in The GoUecim̂  o f Kaira y. GhunUaĴ '̂̂ , 
as the Legislature has not considered it right to amend 
the section in the sense now contended for, it is not 
right than a narrower interpretation should be placed 
upon the exemption and a departure made from the 
‘established practice extending over a number of years.

We have considered the arguments urged on both 
sides, and my view is that section 19B has been' 
correctly interpreted by this Court in The Collector o f  
Kaira v. ChunilaÛ '̂  and that even if there be a doubt as 
to the true meaning of the expression “ proi^erty where­
of or whereto the deceased was possessed or entitled 
■either wholly or partially as a trustee ” or the expres­
sion property held in trust not beneficially or with a 
general power to confer a beneficial interest” the 
interpretation accepted in Calcutta so far back as 1896 
:and in Bombay so far back as 1904 and acquiesced in by 
the Legislature should now be accepted as representing 
the true scope of the said expressions. Fiî st as regards 
tlie meaning of the expression in its application to joint 
family property with the incident of survivorship 
governed by the Mitakshara and the Mayukha in this 
Presidency it must be remembered that while the 
holder, a member of the family, in one sense is

(1896) 23 Gal. 080. P) (1904) 29 Bom. U>I,
(1914) Bom. 245.
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1923. beneficially interested in tlie whole, the other members of 
the co-parcenary are also beneficially interested in the 
whole and the beneficial interest of the holder is 
limited by the extent of the in-terest of other members. 
Further, that interest disappears altogether on his. 
death ; and the survivors become the sole beneficiaries 
in the estate which stands in the name of the deceased 
person. On his death what is called his estate is no 
estate of his ; and the legal title which still continues* 
in the dead man is really the title of a man, whose 
beneficial interest in the property on his death is, 
nothing. As regards property of this character it could 
properly be said that the deceased died possessed of it 
or was entitled to it either wholly or partially as a 
trustee within the meaning of section I9D. I do not 
think that the words used in the Schedule, viz.,. 
“ property held in trost not beneficially or with general 
power to confer a beneficial interest ” conflict with this- 
view. I do not say that the point is.free from difficulty. 
But if the rule of construction to be applied to an 
enactment of this nature is, as I think it should be, that 
a liberal construction ought to be given to words of 
exception confining the operation of the duty, I think 
that the words have been rightly construed to cover a 
case of joint family property held by a co-parcener for 
the jt>int'benefit of himself and others and in which 
his beneficial interest ceases on his death, so that at the 
date of his death his legal title or possession is without 
any beneficial interest therein. He would have na 
power on his death to confer a beneficial interest as he 

' would have for instance in the case of his self-acquired 
property.

I have so far considered the point apart from̂  
authority. Bat when I turn to the decided cases, the- 
weight of authority seems to be in support of this, 
vie^v. In Bengal The practice has been in accordance-
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Vv-itli the decision of In the Goods of Pokurmull 
AugiirwaUaJi^  ̂ at least since tlie date of th-̂ t decision. 
Ill Bombay the question was faily e5;amined by 
Jenkins 0. J. in 1901, and the conclusion with the 
reasons therefor has be«i stated in the case of The 
Collector of Kaira \. Ohimllal^“\ The practice on the 
Original Side of this Court has been mentioned in that 
case as being of long standing ; and ia tlii.s Presidency 
there has been no contrai.y decision. The observations 
in KasJiinafJi Parsharam v. Goicravahaî '̂̂  are no 
doubt against this view. I agree that Beaman J.'s view 
is in coofllct with tiie opinion expressed by Jenkins 
0. J. But I doubfc whether the observations of 
Hay ward J. can be read in that sense ; for at p. 254 of 
the report he ol)serves as follows =—

“ The Cii'̂ e might, no diubt, Iiave biieu difforeut if  the estate specified had 
l>een not tlie , whole joiut property but only a limited interest in the joint 
property— if, for instance, the estate specitied had exehided the heneiicial 
interests ol; tlie members nE tiie i’anuly in the property and had strictly been 
limited to the le ’̂id rigid tn parade as proprietor under such statutory 
provisions as «ectiourt 2'2 and 23 of the Prt'sideney Banks Aet, 1876, or 
ŝ ectimî  30 ('2), ;j3 and el.inses 21 and 22 of Talde A of tiie 1st Sohedale of 
the Companies Act, 191;]. Tiie possibility of !>iich a case would appear from 
tiie reiiiarks in the case oi: Banl- o f Homhay v. Amhitlal 8aral)ha/'~‘̂ K Tliat ' 
'.voidd perhaps have been the appropriaU; manner oi’ meeting the ditricidties 
presented by such wtatutory proviwmjs aw those o f the Presideiiety Banks and 
CiMnpanies Acts

When the present appUcatibii is looked at ii. its true 
legal bearitig in substaace it is really an application of ■ 
the nature referred to by Hayward J, and it is not 
uiilikely that the remarks in Bank, of Bomhay v, 
Ainhalal Sarahhaî ^K referred to by Hayward J., were : 
f)re.sent to the mind of tlie learned Chief .justice when 
h.̂ . decided the Liter ciise now under eonsideration. ,, 
With great respect for the contrary opinion expressed

( l R 9(i )  2:5 C a l .  U 80.  i-') ( U l l  i )  : ; ! !  l ^ n n .  24: .

(]0n4j 2';1 r.om. 1(U. H) (1000) 24 B,uu. 350 at p. .‘blil.
I L R 1 -7
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in KashinatKs casê \̂ I think that the decision in 
The Collector of Kaira v. ChunUal^  ̂ is right.

The view of the Madras High Court proceeds on some­
what different lines; and the learned Advocate-General 
has pressed for that view in tlie alternative. I have 
considered the ratio decidendi in that case. But I am 
unable to hold that the fact that a joint sharer has 
power to alienate his share for consideration in this 
Presidency could alter the character of the property. 
If a shai’er simply alienates his share for consideration 
and dies the next day wifchont effecting i3artition, the 
purchaser would not get his share, as it would cease to 
exist before it is seized. He cannot make a gift of 
his undivided share; and he cannot dispose of it by 
will I am unable to hold that such limited power of 
dealing with the property can make any difference in 
tlie character of the deceased’s title to or possession of 
the property at tlie time of hî s death. With great 
respect for the learned Judges I am unable to accept 
tl3e ratio decidendi in that case.

Lastly, even assuming that the scope of the expres­
sion used in section 19D and the Schedule is not clear, 
it cannot be said that it is so clear the other way that 
we should now decide to depart from the practice, 
which has been uniformly followed in this Presidency 
for so many years and which has the sanction of 
Judicial interpretation put upon the Oourt-Fees Act so 
far back as 1904.

During the interval the Legislature has. not indicated 
that that is not consistent with the true intention of 
the Legislature. Having regard to the history of the 
legislation on* this point and its application for many 
,,years, I do not think that the view taken in The 
Collector of Kaira Chun ilciÛ  can be held to be 
wrong.

«  (lD14)B9Bum.245. W (uj04) 29 Boin. IGl.
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I would, therefore, allow tlie appeal and modify tbe 
decree of tlie lower Court b y  deleting the directions as 
to payment of Coiirt-fees. The appelfents to have 

"their costs thr̂ >nglioiifc. The amount, if  paid, to be 
refnnded. 

Oeump, J. :”~ I agree. 
C0TAJEE5 J . I  agree. 

Appeal allowed.
E, R.
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Bqf^ire Str Lalluhha/ Shah, Kt., L!h!t'/ and Mr, Jfisth'e, Kornp.

BH^iGCHAND DAGADUSA r. The SEOltKTARY o f STATE FOii IK D iA -.

Banibay Di$lrict Police ArJ (Bnm.- . id  fV  o f  1S90)^ sedmns So, 25 A, 26, 7iK 
80, 511— Bmihay General Jcf (Timn. Act I  o f  1904), section 21—.
Additional Police force— Levt/ o f  vharf/eufnr tire force—Rioi— Damage— 
Compensation fo r  damage-—Proinmd ( 0  levy cJuirgcg mid compemafion frmn 
one cUm qf paople.— Suhse/jnoil var/atim and lemj fi'nrn amtlier  ̂ elms o f  
people— Court— JuristUdiou— Citdl ■ FromJure Code {Act F  nf 190S), 
scction 80— Suit againnf, Gomrnriif-iit— Prayer fo r  injmictimi— Nntice ofB^di.

t  Tbe set'tionsrun as untler;—

25. ( 1) Government may, from time to time, by tiotification, direct tlu; 
employmont f)f additionai poliee for sunh pcj'iod as it shall think iit in any 
local area which shall uppear to it to lie in-a distnrhi^d or dangerons state, nr 
in ^vhieh the conduct of the inhfibitaiits or of any particular section o f the 
inhabitants shall, in it:? opinion, render it oxpediimt temporarily to inereaHo 
the strength o f the police.

(2) The cost of such additional policc >;li;dl, if Government so direct, h r  

either in whole or in part defrayed I 'j a tax imposed on the persons herein- 
helow mentioned, or hy a rate nssraseil on tlie property o f such persomi, or both 
h j  a tax and by a rate so injposed and asses'sed. and charged :

r (a) either generally on all persons \sdio are inhahitanta of the local area to 
-whieh such notification applies ; or ' "

 ̂ First Appeal No. 64 of 1923, li'om the. decision o£ M. S. Advani, DiBtrict 
.Tudgo oi; Nasik, in Rnit No. 3 tsf 1922,
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