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admitted they could not affect the result. Therefore the ,

application for additional evidence must be. rejected.

As regards costs, we think that under the circum-
stances each party should bear his own costs throughout.

Decree varied.
J. &. R.

FULL BENCH.

Before Sir Lallublhai Shah, Kt., Acting Chief Justice, Mr. Justice Crump

and Mr. Justice Coyajee.

EESHAVLAL PUNJALAL SHETH (0RIGINAL APPLICANT), APPELLANT 2.
THE COLLECTOR OF AHMEDABAD (or1GIFAL OPPONENT), RESPON-
DENT®. ‘

Court-Fees Act (VII of 1870), section 19D, Schedule III—Property be-
longing to joint Hindu jfamily—Propesty standing in father's nmame—
Pariition among sons after father's death—Son applying for letters of
administration to property falling in his share—Exemption from Court-
Jees.

A Hindu father and his two sons lived together in a joint family. A
portion of the family property consisting of shares stood in the name of the
father. The two sons separated after their father's death. Each of the sons
applied separately for limited letters of administration in respect of the
ghares that came to him on partition. The Court granted the letters applied
for but levied full Court-fees over them. On appeal :—

Held, that no Court-fees should be levied on the limited letters of adminis-
tration sought by the son as to the shares belonging to the joint family that
came to him on partition with his brother.

Collector of Kaira v. Chunilal®, followed.

FIrsT appeal from the decision of M. 1. XKadri
Assistant Judge of Ahmedabad.

Letters of administration.

Panjalal and his two sons, Keshavlal and Kodarlal,

lived together in a joint family. Shares in joint stock
First Appeal No. 170 of 1922,
@) (1904) 29 Bom. 161.
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companies formed a part of the joint property. Punja-
1al died, in 1916. In 1920, Keshavlal and Kodarlal
separated” and partitioned the fcumly property inclu-
sive of the shares.

Keshavlal and Kodarlal’applied séparately for limited
letters of administration for the shares that came to
them on partition. \

The lower Court ordered issue of the letters, but
levieg full Court-fees on the letters of administration.

The applicant Keshavlal appealed to the High Court.

At first the appeal was heard by Shah Acting C. J. and
Coyajee J.; but before the arguments were fully heard,
it became clear that the appeal involved a reconsidera-
tion of the ratio decidendi in the case of Collector of
Kaira v. Chunilal®. The Court therefore ordered the
appeal to be heard by a Bench of three Judges.

G. N. Thakor, with R. J. Thakor, for the appel-
lants:—The point is covered by Collector of Kaira v.
Chunilal®, The lower Conrt has erred in not following
the case. : _

Kanga, Advocate-General, with S. S. Patkar, Gov-
ernment Pleader, for the respondent:—The case of
Collector of Kaira v. Chunilal® is not correctly decid-
ed. The whole judgment is devoted to showing that
the case of Collector of Ahmedabad v. Saivchand® was
wrongly decided. It is only in the last four lines
that the view of the Calcutta High Court in In the
goods of Pokurmull Augurwallah® is indicated and

‘followed without any discussion as regards the charac-

ter of the property as trust property. Besides ihe
authority of Collector of Kaira v. Chunilal® is
considerably shaken by the observations of Beaman

and Hayward JJ. in Kashinath Parsharam V.

Gouravabai®,

M (1904) 29 Bom. 161. @) (1896) 23 Cal. 980.
@_(1902) 27 Bom. 140. 4 (1914) 39 Bom. 245.
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The case of Iin the goods of Polkurmull Augur-
wallah®, on which Collector of Kaira v. Oigumml‘”’
solely rests, is not backed up by any reasening and
takes its stand upon a report of the Taxing Officer,
Mr, Belchambers., It makeg no mention of the two
earlier Calcutta cases, viz., In the goods of Brindabun
Ghose® and In the Goods of Froeschman®, where the
share of the deceased co-parcener was assessed to duty.

Under the Court-Fees Act, section 19D, if a person is
to apply for letters of administration or probate fo# pro-
perty which is held in trust, he need not pay Court-fees
in respect of it. Section 19 I provides for payment
of. Court-fees in respect of probates and letters of ad-
ministration, and refers to Schedule I1II, in which
annexure B refers to items exempt from payment of
duty. One of such items is “Property held in trust
not beneficially or with general power to confer a
beneficial interest.” Section 37 of the Probate and
Administration Act enables grant of letters of ad-
ministration limited to trust property. Thus, it is
clear that if the deceased has the slightest beneficial
interest in the property, the exemption is gone.

In property belonging to a joint Hindu family but

standing in the name of one co-parcener only, all the
members of the co-parcenery have interest in every part

of it. No one can say that he owns a particalar portion

of it. Each co-parcener is exempted to a joint benefit on
every part of the undivided estate: Ramchandra v.
Damodhar®. Such a property cannot bLe said to be

trust property at all; much less can- it be said to be

“property held in trust not beneficially”. The interest

which one particalar co-parcener, e. g., father, has in a

Mitakshara family, is something more than that. He
@) (1894) 23 Cal. 980, ) (1873) 11 Beng. L. R. App. 30.

@) (1904) 20 Bom. 161, @ (1883) 20 Cal. 575.
) (1895) 20 Bom. 467.
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1923. certainly has beneficial interest in his own shai‘e; to
—  that extent at least the exemption granted by Sche-
f}fijj;;’“ dule IIT is'gone. On his death his share descends to

v other co-parceners. In any event such a share should
wg;w“ be made amenable to Court-fees: see In-{he maltter
““\fhm’ of Desw Manavala Chetty®.

G N. Thakor :—The case of In the goods of Brinda-
bun Ghose® is not against me; while the cases of In
the Guods of Froeschman® and In the goods of Pokusr-.
mull Augurwallah® are in my favour. Brindabun’s
case® appears to be a Dayabhaga case. Kven if it were
under the Mitakshara there is no decision on the point
arising here. The question raised was whether the
gurviving brother’s share should be taxed or not.
There was no question whether the whole should be
taxed. The decision only says that the surviving
brother’s share should not be taxed: it does not go
further and say that the deceased brother’s share should,
be taxed. Frosschman’s case® is entirely in my favour,
It says that whatever passes by survivorship should
not be taxed. Pokurmull’s case® makes the point clear
bheyond any doubt. Pokurmull’s case® is followed in
Collector of Kaira v. Chunilal®. The judgment in
the latter deals at length with the policy of the
financial department as evidenced in its resolutions.
It also takes note of the practice existing on the Original |
Side of our Court. Even Kashinath Parsharam’s case®
is not an authority against me.

The Court-Fees Act was recently amended by the
Bombay Legislature ; but no amendment was made

. then to negative the effect of the decision in Collector
of Kaira v. Chunilal®. -

The reasoning in the Madras case is not clear.

M (1909) 33 Mad. 93. ) (1896) 23 Cal. 980.

3 (1873) 11 Beng. L. B. App. 39. ) (1904) 29 Bom, 161.
& (1883) 20 Cal. 575. ‘ 4 (1914) 39 Bom. 245
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In the case of joint family property it is not open to

any co-parcener to say that any portion of it is his own

property. The only beneficiary interest that he has
during his life-time is the vight to partition.i:The
whole co-parcenary is the oyvner of the whole property.
No one co-parcener can say that any portion of it is his
own. A co-parcener can alienate his sharein it; but
all that the alicnee gets is a right to partition the
property. A co-parcener cannot deal with the property
either by gift or by will. No co-parcener has a fixed
share in it. His share is liable to be decreased by the
birth of more co-parceners; or increased by the death
of existing ones. When one co-parcener dies, it is not
correct to say that his share devolves on the remaining
co-parceners. The whole co-parcenary remains, as it
ever was, the joint owner of the property.

Under section 19D of the Court-Fees Act if a person is
wholly or partially a trustee with regard to the pro-
perty one can obtain probate or letters of administra-
tion without payment of Court-fees. In the case of a
joint Hindu family the father is partially a trustee
with regard to the property : letters of administration
therefore to his estate are entitled to exemption. Heis
also wholly a trustee for the whole co-parcenary. At

" the time of his death, he has no beneficial interest left

in the property. = The whole interest passes to the
survivors. Such an interest is excluded by section 4 of
the Probate and Administration Act, 1881. The Sched-

ule should not be allowed to control the plain words

of section 19D of the Court-Fees Act.

‘Where there is a life interest and a person has a bene-
ficial interest on the cessation of the life interest, he
claims in his own interest when such life interest
ceases and if he applies for letters of administration on
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such death he is exempt from payment of Court-fees :
see In the Goods of Joynmzq Dosgsee.™

Kanga, :—The Schedule can be discarded only if it is
inconsistent with the seetion. It is blmsmht in aid to
construe section 19 I. If yor can reconcile the two,
the Schednle is a guide to the counstruction of the
section.

C. AL V.

SmAH, Ag. C. J.:—This appeal came on for hearing
before my brother Coyajee and myself ; butas we were
invited to reconsider the decision in The Colilecfor of
Kaira v. Chunilal® it was ordered to be heard by this
Bench. We have now bheard the appeal and the prin-
cipal point argued is whether the said ruling is to be

followed or not.
The appeal arises in this way :—

Sheth Punjalal Amritlal of Prantij died on May 15,
1916, leaving two sons, Keshavlal and Xodarlal.
During his life-time they formed a joint family. On
his death the joint estate survived to his two sons.
The estate included certain shares in various companies
registered under the Indian Companies Act, which
were in the name of Punjalal. The sons subsequently
effected a partition of the whole estate in 1920, and as
a result divided among other things the beneficial
interest in the shares. They applied for limited letters
of administration to the estate of their father relating
to the said shares, as without such letters they could
not be accepted as his legal representatives in respect
of these shares. There was no dispute about the right
to the letters of administration but there was a dispute
as to their habﬂl ty to pay the Court- fees on the valoe
of the shares.

© (1875) 14 Bevgr I R, 184, @ (1904) 29 Bom. 161.
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The petitioners relied upon the decisipn in The
Collector of Kaira v. Chunilal® as entifling them to
exemption from payment under the Court-Fees Act.
On behalf of the Collector» of Ahmedabad it was con-
tended that the ruling did not apply as at the date of
the application the property was not joint but divided
and severally owned by the two petitioners. The learned
Assistant Judge accepted the contention of the Govern-
ment Pleader and while granting the limited letters
of adminisiration as prayed directed Court-fees to be
paid on the valuation of the shares as made by the
Government Pleader. The petitioners have appealed
on the ground that- the lower Court has erred in not
applying the decision in Collector of Kuaira v.
Chunilal®, as the material date is the date of the
Punjalal’s death and not the date of application. On
behalf of the respondent (the Collector of Abhmedabad),
‘the learned Advocate-General has mnot seriously
contested the correctness of the position thus taken up
by the petitioners; but he has sought fo sapport the
order of the lower Court principally on the ground
that section 19D of the Court-Fees Act has not been
correctly interpreted by this Court in the said decision.
In support of this contention, he has relied upon the
observations in Kashincath Parsharam v. Gouravabai®
and the words of section 19D and Schedule I1I of the
Court Fees Act.

Asregards the groand upon which the lower Court
hasbased its decision, it is clear that it cannot be
supported and the learned Advocate-(General has rightly
refrained from pressing it. The letters of administra-
tion entitle the administrator to all rights belonging to
the intestate aseffectually as if the administration had
been granted at the moment after his death. Section 14
of the Probate and Administration Act is clear on this

@ (1904) 20 Bony. 161, @ (1014) 39 Bom, 245,
ILR1-6
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point. The question is whether at the moment after
his death therproperty was joint family property and
not whether it was so at the date of the application.
1t was not contended in the lower Court, and it is not
contended before us, that at the date of Panjalal’s death
it was not part of the joint family property. The allega-
tion of the petitioners on this point was not challenged.

This brings me to the real point of importance raised
on behalf of the respondent. The point is two-fold :
fivst, it is urged that Punjalal did not hold. the shares
wholly or partially on trust within the meaning of
section 19D and that he was beneficially interested
therein in his own right though other members of the
joint family were equally interested and though on his
death the whole beneficial interest survived to the two
sons. Reliance is placed upon the words used in
Schedule III of the Act : secondly, it is urged that even
if Punjalal was not wholly interested in the shares at
least to the extent of his share he was interested anfl
the Court-fees onght to be payable in respect of one-
third of the property for which the letters of admi-
nistration are sought. )

In support of the first branch of the argument the
learned Advocate-General relies upon the observations
in Kashinath Parsharam v. Gouravabai®, In respect
of the second branch of the argument he relieg upon the
case of In the Goods of Brindabun Ghose® and In the
matter of Desu Manavale Chetty.®

By way of answer to these contentions the learned
counsel for the appellants contends that the words of
section 19D are comprehensive enough to include the
case of a joint member of a family holding the property

~in'his name who has a partial interest in the property

duringyhis life-time, which (interest) ceases altogether

‘@ (1914) 39 Bom. 245, () (1878) 11 Beng. T.R., App. 89.
) (1909) 33. Mad. 93.
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on his death and survives to the survivorg, that there
is no conflict between the wording of” the Schedule
and the wording of the section and that the cases of
In the Goods of Polurmull dugurwallah® and The
Collector of Kaira v. Chunilal® ave vightly decided.
Further, hs relies upon the observations of Hayward J.
in Kashinath Parvsharam v. Gouravabai® at p. 254 of
the veport as really supporting his contention. Further,
itis urged that as this section which was enacted in 1875
has been interpreted in favour of the subject in a particu-
lar manner, as the practice in this Court has been uniform
as stated in The Collector of Kaira v. Chunilal®, and
as the Legislature has not considered it right to amend
the section in the sense now contended for, it is not
right that a narrower interpretation should be placed
upon the exemption and a departure made from the
established practice extending over a number of years.

We have considered the arguments urged on both

- 2 (] - " -
sides, and my view is that section 19D has been

«correctly interpreted by this Courtin The Collector of
Kaira v. Chunilal®and that even if therebe a doubt as
to the true meaning of the expression “ property where-
-of or whereto the deceased was possessed or entitled
-either wholly or partially as a trustee” orthe expres-
sion “ property held in frust not beneficially or with a
general power to confer a beneficial interest” the
interpretation accepted in Calcutta so far back as 1896
and in Bombay so far back as 1904 and acquiesced in by

the Legislature should now be ‘accepted as representing -

the true scope of the said expressions. First as regards
the meaning of the expression in its application to joint
family property with the incident of survivorship
governed by the Mitakshara and the Mayukha in this
Presidency it must be remembered that while the
holder, a member of the family, in one sense is

(1) (1896) 23 Cal. 980. (2 (1904) 28 Bom. 1H1.
@ (1914) 39 Bom. 245.
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beneficially interested in the whole, the other members of
the co-parcenaty are also beneficially interested in the
whole and the beneficial interest of the holder ig
limited by the extent of the interest of other members,
Further, that interest disappears altogether on his

death ; and the survivors become the sole beneficiaries '
in the estate which stands in the name of the deceased
person. On his death what is called his estate is no
estate of his ; and the legal title which still continues
in the dead man is really the title of a man, whose
beneficial interest in the property on his death is
nothing. As regards property of this character it could
properly be said that the deceased died possessed of it
or was entitled to it either wholly or partially asa
trustee within the meaning of section 19D. I do not
think that the words used in the Schedule, viz.,
“ property held in trust not beneficially or withgeneral
power to confer a beneficial interest ” conflict with this
view. I do not say thatthe point is free from difficulty.
But if the rule of construction to be applied to an
enactment of this nature is, as I think it should be, that
a liberal construetion ought to be given to words of
exception confining the operation of the duty, I think
that the words have been rightly construed to cover a
case of joint family property held by a co-parcener for
the jdint"Benefit of himself and others and in which
hig beneficial interest ceases on his death, so that at the
date of his death hig legal title or possession is without
any beneficial interest therein. He would have no
power on his death to confer a beneficial interest as he

' would have for instance in the case of his self-acquired.

property. ,

I have so far considered the point apart from
authority. But when I turn to the decided cases, the
weight of authority seems to be in support of this
view. If Bengal the practice has been in accordance
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with the decision of In the Goods of Poleurmull
Augrurwallah® at least since the date of that decision.
In Bombay the question was fully eXamined by
Jenkins C.J. in 1004, and the conclusion with the
reasons therefor has been stated in the case of The
Collector of Kaira v. Chunilal®. The practice on the
Original Side of this Court has been mentioned in that
case as being of long standing : and in this Presidency
there has been no contrary decision. The observations
in Kashinath Parsharam v. Gouraeabai® are no
doubt against this view. I agree that Beaman J.'s view
isin conflict with the opinion expressed by Jenkins
¢.J. But I doubt whether the observations of
Hayword J. can be read in that sense : for at p. 254 of
the report he observes as follows :—

“The casa might, us doubt, have been different 1f the estate specified had
Leen not the  whale joint property but only a limited interest in the joint
property—if, for instance, the estate specified had exeluded the bepeficial
interests of the members of the family in the property and had  strictly been
Fited to the legal right to parade as proprietor under  such statutory
provisions as seetions 22 and 23 0f the Presidency Banks Act, 1878, or
sections 30 (2), 83 and clanses 21 aud 22 of Table A of the 1st Sclhiedale of

the Companies Act, 1913, The possibility of such a cass would appear from

tir: reinarks b the case of Bank of Dombay v, dwbadad Sardbhai'®.  That -

woulit perliaps have been the appropriate wanner of mecting the difiiculties
presented by sueh statutory providous ws those of the Presideney  Banks and

Companies Acts 7,

When the present application is looked at in'its true

foral bearing in substance it is really an application of .

the nature referred to by Hayward J.and it is not
uniikely that the rvemarks in Ban/e of Bombay v.

Ambatal Sarabhai®, velerved to by Hayward J., were .

present to the mind of the learned Chief Justice when
ha decided the later ease now under consideration.
With great respect for the contrary opinion expressed
MY (1890Y 23 Cal, e, EEI0T 1) B9 Do, 245,
Er{paad) 2o Bow., 161, “ (1900} ¢4 B 350 at p. 354
ILR1—7

1923.

KESHAVLAL
Poxsavan
u.

THE
CoLLECTOR
OF
AHMEDABAD.



1623,

WESHAVLAL

PUNJALAL
».

Tur

COLLECTUR
OF

ATMEDARAY, -

86 INDIAN LAW REPORTS. [VOL. XLVIIL

in Kashinath’s case®, I think that the decision in
The Collector of Kaira v. Chunilal® is right.

The view of the Madras High Court proceeds on some-
what different lines; and the learned Advocate-General
has pressed for that view in the alternative. T have
considered the ratio decidendi in that case. DBut Iam
unable to hold that the fact that a joint sharer has
power to alienate his sharve for consideration in this
Presidency could alter the character of the property.
If a sharer simply alienates his share for consideration
and dies the next day without effecting partition, the
purchaser would not get his share, ag it would cease to
exist before it is seized. He cannot make a gift of
his undivided share; and he eannot dispose of it by
will I am anable to hold that such limited power of
dealing with the property can make any difference in
the character of the deceased’s title to or possession of
the property at the time of hig death. With great
respect for the learned Judges T am unable to acceept
the ratio decidendi in that case.

Lastly, even assuming that the scope of the expres-
sion used in section 19D and the Schedule is not clear,
it cannot be said that it is so clear the other way that
we should now decide to depart from the practice,

- which has been uniformly followed in this Presidency

for so many years and which has the sanction of
jndicial interpretation put upon the Court-Fees Act so
far back as 1904. , 7
During the interval the Legislature hasnot indicated
that that is not consistent with the true intention of
the Legislature. Having regard to the history of the
legislation on. this point and its application for many

Jgears, I do not think that the view taken in 7he

Collector of Kaira-v. Chunilal® can De held to be
wrong.
) (1914) 39 Bon. 245, @ (1904) 29 Bom. 161,
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1 wonld, therefore, allow the appeal and modify the

decree of the lower Court by deleting the directions as
to payment of Court-fees. The appellants to have
"their costs throughout. The amount, if paid, to be
refunded.

CrumpP, J. :—1I agree.

COYAJEE, J. :—1I agree.

Appeal allowed,
k. R.

APPELLATE CIVIL.

Bafore Siv Lallubhai Shad, Kt., Aviiny Chici’ Justice, aml My, Justive Kewp.

BHEAGCHAND DAGADUSA « Tur SECRETARY or STATE ror INDIAT.
Bombay District Police Aot {Bom. ot TV of 1890), sections 25, 254 286, 79,
80, 31t—Bombay General Clavses Act (Bom. Aet I of 1904), section 21—
Additianal Police force—Lery of charyes for the Jorce— Riot—Dumage—
Compensation for damage—Proposul fo levy charges and eompensation From

one class of people—Subsequent voviation and levy from another clasg of

people—Court—Jurisdiction—Civil - Procedure Code (det V of 1908,
seation B0——8uit against Govermnent—Prayer fop injunction-~Notice of auit.

T The sections rin as under »—

25. (1) Government tmay, from time te time, by uotification, direct {he
employment of additional police for such pertod as it shall think fit in an v
local area which shall appear to it to be in-a disturbed or dangerous state, or
in which the condoot of the inhabitants or of any partienlar section of the
inhabitants shall, in its opinion, render it expedient temporarily  to increase
the strength of the police. ’

(2) The cost of such additionul police shall, if Government so direct, he
either in whele or in part defrayed by a tax inposed on the persons hereln-
Below mentinned, or by a rate asscsseal on the property of such persony, or both
by a tax and by arate so imposerd and assessed, and charged :

« {a) either generally on all persons who are inhabitants of the local area to -

which such notification applies ; or

o

% Tirst Appeal No., 64 of 1923, from the decision of M. S, Advan, District

Judge of Nasik, in Suit No. 3 of 1922,
ILR2
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