
i<j26. Magistrate’s order in the last paragraph so as to read as 
--------- follows ;—
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S h iy u n g - “ T i le  P o t g i  is c l ia r g e a i i l e  o n  th e  j o i u t  f i u n i l y  e s t a t e  a n d  S ! i iv a l iu g ; ip p a

b e in^f t l i e  m a n a g e r  i t  s h o u ld  b e  r e c o v e r e d  b y  a t t a c h m e n t  a n d  s a i»  o f  t h e  

fiCH LlXi>!v\ A. j o i n t  p r o p e r t y  i u  h is  p o s s e s s io n ,  i i a n ie ly ,  S a r is  t l i a t  w e r e  a t t a c h e d .

Application dismissed.
R. R.

CRIMINAL REVISION.

Before Afr. Justice Fawcett and Mr. Juslke Madgarkar. 
E M P E R O R  y. P I I U J  R A M A  H A V A L D A B ® .

C rm im l Prncedifte Code (A ct  T' of IS9SJ, .section So—Separate mntemps—  ̂
Indian Peiml Code (A ct X L V  o f  1860), 148, 326.
T h e  a tn e n d m e r i t  in  1 9 2 3  o f  s e c t io n  3 5  o f  t h e  C r im in a l  P r o c e d n r o  C o d e  r e s to r e s  

t l i e  f)rev io n .s  v ie w  o f  tlici la w ,  a s  i t id ic a t t 'd  in  Qi/.een- I'JuipreiiS v. Bana Piinja 
t l r a t  s e p a r a t e  B eu ten cR s  f o r  o tV encea p m iis lia \> le  u n d e r  s e c t io n s  1 4 8  a n d  3 2 6  o f  

t l i e  I n d i a n  P e n a l  C o d e , a r e  le g a l ,  K u h je c t tu  t h e  p r o v is io n s  o f  s f ti- t io n  71 o f  t h e  

I n d i a n  P e n a l  C o d e , w h ic h  p r e v e n t  t h e  o f f e n d e r  b e i n g  p m n s h e d  w i t h  a  m o r e  

s e v e r e  p u n i s h m e n t  t h a n  t h e  C o u r t  cn iU d  h a v e  a w a r d e d  f o r  a n y  o tse o f  t h e  

o f fe n c e s  c o m in g  w i th i n  t h e  s c o p e  o f  t i i a t  s e c t i o n .

Queen-Empress V. , rulen-tid to.

T h i s  was an application for revision against convic­
tions and sentences passed by K. G. Kulkai’ni, Assistant 
Judge of Satara, confirmed on appeal by K. W . Bailee, 
Sessions Judge of Satara.

Accused Nos. 1 to 4 were tried by the Assistant 
Sessions Judge of Satara for offences punishable iincler 
sections 148 and 362 of the Indian Penal Code. Accnsed 
Nos. 1 and 4 were each sentenced, to suffer rigorous 
imprisonment for two years under section 148. They 
were acquitted of the charge under section 320, Accnsed 
No. 2 was sentenced to rigorous imprisonment for one 
year under section 1-18 and to three years under sec­
tion 326. Accused No. 4 was also convicted of both the 
oifences, and was ordered to suffer rigorous imprison­
ment for one .year under section 148 and rigorous 
imprisonment for two years under section 326.

C r im in a l  A p p l ic a t io n  f o r  R e v is io n  N o . 1 4 3  o f  1 9 2 5 . 

in  ( 1 8 9 2 )  1 7  B o m . 2G u. f2j ( i 8 9 9 )  2 3  B o m . 70(5.



E m p e e o r

V.
Pi HU B am: A.

On appeal, tlie Sessions Judge acquitted accused No. 1; 1925;
blit confirmed tlie convictions and sentences ]3assed on 
the remaining accused.

Tlie accused applied to tlie High Goiirt.
Y. V. Bhandarka7\ tov the ĈGiised.
S. S. PatJcar, Government Pleader, for tlie Crown.
F a w c e t t , J . :~ In  tins case the petitioners have been 

convicted of offences under sections 148 and 326, Indian 
Penal Code, by the Assistant Sessions Judge of Satara,
Appeals to the Sessions Judge were dismissed.

It is contended that we shoiild go into the facts 
contrary to the usual practice of this Court in revision, 
but no adequate grounds appear for our following this 
exceptional course. The mere fact that there was some 
delay in the prosecution of the accused and that the 
investigating police apparently formed a conclusion 
contrary to the truth of the prosecution case are not 
suliicient to lead us to suppose that there has been any 
iniscarriage of Justice. Both the Assistant SessioiiB 
Judge and the Sessions Judge have written careful 
Judgments, considering all the evidence including these 
opinions of the police officers, and the Sessions Judge 
acquitted one of the four accused who ha,d been conviefc- 
ed by,the Assistant Sessions Judge. In my opinion 
thei’e is  certainly no reason why we should apprehend 
that there has been any miscarriage of lustice and 
consider the facts for ourselves.

The only legal point that has been raised is tliat there 
has been an error of law in passing separate sentences,
(1) for an offence under section 148 and (2) for an offence 
under section S26 in the case of accused No.-!. 2 and 3,
They have been sentenced to one years rigorous 
imprisonment each under section 148, Indian Penal 
Code, and to three and two years’ rigorous imprison­
ment respectively under section 326, the sentences to 

' r L ' ' R l 2— 3' ' .  '
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EmI’EROR 
- p. .

1925. run consecutivelJ^ It was ruled by this Court in Q u e e n -  

E m p r e s s  v. B a n a  PtirijaA ^'^  t\va.t such separate sentences 
were quite legal. The subsequent FaH Bench case of 

pjRo Rama. Q u e e n - l i ln i jy r c s s  y . M a lu ^ ^ ^  no doubt o\w-rules this 
previous decision. But even under that ruling the 
passing of two separate sentences was held to be a ni^e 
irregularity, provided the aggregate of these dô Sy nofc 
exceed the punishment provided by law for any one of 
the offences, or the jurisdiction otthe Court sentencing 
tlie oiSender. Section 35 of the Criminal Procedure 
Code has, however, now been amended, so as to restore 
the previous view o! the law that sucli separate sen­
tences are quite legal. For the word “ distinct'” in 
sub-section (/) of section 35, and the explanation to 
section 35, have been repealed; and the only qualifica­
tion is that the separate sentences are subject to the 
provisions of section 71, Indian Penal Code. This 
prevents the oft'ender from being punished with a more 
severe punishmeuf tlian the Court could inflict, or could 
liavp a w a r d e d ,  for any one of offences coming within 

sc'op«* of tl)cit section. Hut that provision is not 
j* ii-n g. (1 iii i!ie juvsent case. Our attention was called 
to tlie rulingoi' ihiî  Caieutta High Court h\ KiXtmtiddi 
Karikar w E m p e r o r bat this appears to have been 
decided prior to the present alteration of section 35 by 
Act X V III of 1923; and in any case we are bound to 
follow the rulings of tliis Court in preference to those 
of tlie Calcutta High Court. The sentences do not seem 
excessive, having regard to the offences held proved 
against the petitioDers. 1 would, therefore,dismiss the 
iippUcation.

M a d g a v k a e , ’J . :— I agree.

AjjpUcation dismissed.
E. R.

ti) ( 1 8 9 2 )  17 B o rn . 2 « 0 .  ®  ( 1 8 9 9 )  2 3  B o iu .  7 0 6 .

(3j ( ^ f ^ 3 )  5 1  C a l . 7 9 .

918 INDIAN LAW EBPORTS. [VOL. XLIX,.


