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Criminal Procedure Cude (et Voof 1888, sections 234, 233, 439 (6,—
Blisjoinder of rharges— Breach of trust—alsification of accounts—Liuliun
Penal Cods {det XLV of 1860), sections 408, 77 A—Enhancement of
sendencr—deensed ean show ranse against convielion-—Right unresivicted,
The offences of criminal Dreach of st and of falsiheation of accounts

{sections 408 and 4774, Tudian Penal Code) ave not offences of the same kind,

within the meaning of section 234 of the Criwvinal Procedure Code.

Where three defalcations are conunitted on three different vecasions, the false
entries connected with one defaleation cannot be said to form part of the
same transaction with the other defaleations or falsifications connected with
them, within the meaving of section 235 of the Criwinal Procedura Code.

Desitability of smending section 234 of the Criminal Procedure Code
emphasized,

An acensed person showing cause against the enhancement of his sentence,
is entitled under section 439 (6), Criminal Procedure Code, to show that his
trial was illegal and his conviction contrary to law, and there is ne justifiea-
tion for restricting his rights in this connection by limiting his grounds of
objection to those urged in the lower Courts.

THIS was a reference by D. D. Cooper, Additional
Sessions Judge at Surat.

The Industrial and Bxchange Bank of India of Bombay
opened a branch at Surat in 1921. The accused was
appointed manager of the Surat Branch on April 6, 1921.
He worked as an honorary manager till June 12, 1928,
after which date his salary was fixed at Rs. 115 per
mensem. The accused, however, did not draw any
salary. On August 3, 1928, he was suspended from his
office. :

On April 29, 1924, the accused was charged with
having committed breach of trust as such manager in.
respect of three sums of money, viz,, (1) Rs. 2,149-9-8 on
December 1. 1921: (2) Rs. 1,500 on Marvch 11, 1992 ;
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¢3) Rs. 2,400 on October 31, 1922.  He was also chargedat
the same trial with falsification of accounts with
reference to the above three amounts.

The trying Magistrate acquitted the accused on
charges with respect to item No. 3 for Rs. 2,400. With
. regard to item No. 1 for Rs. 2,149-9-3, he sentenced the

accused under section 408, Indian Penal Code, to one

day’s simple imprisonment and a fine of Rs. 250 and
under section 477A of the Code to a fine of Rs. 200.
With regard to item No. 2 for Rs. 1,500 he sentenced
the accused under section 408, Indian Penal Code, to
one day’s simple imprisonment and a fine of Rs. 200 and
under section 477A. of the Code to a fine of Rs. 150.
The two sentences were ordered to run concurrently..

On appeal the Additional Sessions Judge reversed the
conviction and sentence for the offence of criminal
breach of trust for item No. 1 for Rs. 2,149-9-3 and
ordered the fine.of Rs. 250 to be refunded. The remain-
ing convictions and sentences werve confirmed.

The learned Judge, bowever, being of opinion that the
sentences passed on the accused were inadequate.
referred the case to the High Court for enhancement of
sentences.

S8, Patkar, Government Pleader, for the Crown.

- Sir Climanlal Setalvad and G. N. Thalkor, with
I J. Thakor, for the accused.

CoYAJEE, J. :—The accnsed, who, at the material time,
was the manager of the Surat Branch of the Industrial
and Exchange Bank of India was tried in the Court of
the First Class Magistrate at Savat on a charge which
alleged as follows :— '

“That you, on or about the period of . 1st- Deceinber 1921 ta st O(\:’cqb’éx}

1922, being the manager of the Surat Branch of the Industrial aud Exchange:

Bank of India, wilfully and with intent to defraud the Bar;k,@\lt’el‘éd lthe;fwtriess‘j
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ineertain books of aceounts of the Bank and omittéd to have certain eutrics
mada, and misappropriated the amounts as shown belaw, viz, :—

Bs. o p

On 1st December 1921 e 2249 w3
On 11eh March 1922 e LBOD o o
Un 31st October 1822 e 2400 @ o

and thas connnitted eriminal breach of trust in respect to the said amounts agug
thereby committed offences punishable under sections 408 and 4774 of tin-
Indisn Penal Code, and within my cognizance.”

The Magistrate convicted him under sections 408 and
477A in respect of the first two items in the charge. and
awarded punishment for each of the four offences.

On appeal the Additional Sessions Judge reversed
the convietion and sentence for the offence of criminal
breach of trust in respect of the first item ; but the rest
of the appeal was disallowed. In the opinion of the
learned Judge, however, the punishment was grossly
inadequate ; he accordingly made a reference to this
Court. Wotice was then given to the ucecused to show
cause why his sentence should not be enhanced, and i

lias now come before us for hearing. In showing cause,

counsel for the accused contends that his client was
charged and tried at one and the same trial for morve
than three distinct offences which, moreover, were not
all of the same kind ; the trial was, therefore, illegai,
as being in contravention of tlie provisions of sgee-
tion 233, Criminal Procedure Clode, and the convietion
was contrary tolaw. 'This question was not raised at
the trial, and the first gquestion is whether the conten-
tion is now competent. In my opinion itis. The con-
tention, if made good, vitiates the whole trial.

SBection 439 (), Criminal Procedure Code, says :—

* Novwithstanding auything contained in this seetion, any convicted persois
to whom an opportunity has been given under sub-section (2) of showing
cutise why Lis seutence should not be enlumeed shall, in showing cause, be
cutitled also to show canse against iy convietion,”

The language of the enactment is wide, and there is
no justification for giving it a restricted meaning.
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The contention, then, is that the charge alleges more
than tbree distinct offences; it is not covered by sec-
tion 234 of the Code, inasmuch as the offences of criminal
preach of trust and of falsification of accounts are not
offences of the same kind ; and it cannot fall under sec-
tion 235, because there are three defalcations committed
on different occasions, and the false entries connected
with one defalcation cannot be said to form part of the

same transaction with the other defalcations and falsifica-

tions. In my opinion this objection is well founded and
must prevail. In Emperor v. Nathalal® the accused
was charged at one trial with criminal breach of trust in
respect of seventeen sums of money, and also with falsify-

ing accounts with intent to defraud ; this Conrt set aside:

the convietion and sentence, and directed a new trial
on the ground that there was a misjoinder of chargesin
contravention of section 234. The learned Judges say :
“In the present case two offences of distinct character
have been joined in the same charge, and the charge
under section 477A includes & number of distinct
offences in excess of three as provided by section 234.°”
In Kasi Viswanathan v. Kmperor®, a similar view
was expressed, namely, that it is illegal to try a person
on a charge which alleges three distinct acts of
criminal breach of trust and three distinct acts of falsi-
fication of accounts. The authority of this case was.
tollowed in Raman Behari Das v. Kmperor® - where
the learned Judge observes :—* It is impossible to take
a series of false entries referring . to three differvent
defaleations in the same trial althongh it might be
possible to try three defalcations in one charge, or to
try a whole series of falsified accounts in one charge.

The two could not be combined in the Illdllllel in Whlch

they have been combined in this cage.’

M) (1902) 4 Bom. L. R. 433, ) (1907) 30 Mad. 328,
B1(1913) 41 Cal. 722 at p. 726 ’
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The learned Government Pleader has sought to justify
the trial on the ground that althongh the offence of
eriminal breach of trust is not of the same kind as the
offence of falsifiecation of aceounts, here we have a
series of acts so connected together as to form but one
transaction : that seetions 234 and 235 (7) which form
exceptions to the general rule affirmed in section 233,
are not muinally exclusive; and that therefore sec-
tion 235 (1) must be read with section 234, 1 am
unable to accept this contention. It may be conceded
that where a person is charged with committing one
act of criminal breach of trust and also with falsifying
aceonnts with a view to conceal thut particnlar defalea-
tion, the two may be suid to form part of the same trans-
action. But the facts in this case are different. They
would form at least three separate transactions, and as
pointed out in the Madras case above referred to,
“ there is no provision of the Code which says that all
offences committed within one year in the course of
three separate transactions may be tried at one trial ™.
Reliance is, however, placed on the decision of this Court
in In re Bal Gangadhar Tilak®. That case, however,
is distinguishable. Forthere, the trial proceeded on
three charges, one under section 124A with respect to
an article published by the accused on May 12,
1908, and one under section 124A and another under
section 153A as to an articlé published by him on
June 9, 1908. The accused was convicted. He there-
upon appealed to this Court for leave to appeal to the
Privy Council on the ground among others {p. 225) :

* That the learned Judge acted iltegally in trying your petitioner at one and
the smne trial for at least three offences, not of the same kind and not committed
in the same transaction, contrary to the express provisions of section 233 of the
Crimiual Procedure Code and in opposilion to your petitioner’s objection,
thereby vitiating the whole trial and rendering it illegal, null and void ab

11}

initio,

M (1908) 33 Bom 221,



vOL. XLIX.] BOMBAY SERIES. 897

The learned Judges held that the charges fell within
the scope of section 235 (7). They then proceeded to
consider whether section 235 (2) or section 936 could not
pe made use of in co-operation with section 234, and

observed (p. 258) :

“We find it difficult to believe that the Legislature intended that a joint

ipial of thres offences under section 234 shonld prevent the prosecution from
establishing at the same trial the minor or alternative degrees of criminality iu-
volved in the acts complained of.  Fur these reasons we think that the excep-
tions are not necessarily exclusive ; and that sections 255 (2) and 236 way be
resorted to in framing additional charges where the trial is of three offences
of the same kind committed within the year.”

It is clear then that the particular question now arising
before us did not arise in that case. It is however dis-
cussed by this Court in the later case of Hmperor v.
Lalji Bhangi®. There the accused had committed only
one act of criminal breach of frust and the accounts
alleged to have been falsified related to that particular
act. The learned Judges explained and distinguished
the decisions in Hmperor v. Nathalal® and Kasi
Viswanathan v. Kmperor® on that ground.

The learned Government Pleader has also referred us

to section 222 (2). In this case, however, the charge

was in respect of three distinet acts of criminal breach

of trust. No charge was framed in accordance with
the provisions of that section. Moreover, the section
refers only to offences of criminal breach of trust or
dishonest misappropriation of money, and has no appli-
cation to the charge as framed in this case.

For these reasons, T hold that the e¢rror has wholly
vitiated the trial; we set aside the conviction and
sentence and direct a new trial.

FAWCETT, J.:—In this case I agree with my learned
brother that the point as to illegality of the trial in
which the accused was convicted can be raised under

@ (1911) 14 Bom. L. R. 306. ® (1902) 4 Bom. L. R. 433.
@) (1907) 80 Mad. 328.
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sub-gection (6) of section 439, as being * canse against
his conviction”. Those are very wide words and there
is pothing in the sub-section to limit their genevality.
We are sitting as a Court of revision, and any point
that the neccused might urge against his tonvietion
either to a Court of Appeal or to a revisional Court is,
I thiak, open to him.

The learned Government Pleader sabmitted that in
any case the cmbezzlements and falsifications of aceounts
charged against the accused were part of the same
transaction, hecause the evidence shows that from the very
commencement of his employment he had an intention
to commit such offences and there was thevefore u
continuity of purpose linking all the offences charged
against him. I think that argument is clearly unsus-
tainable. Tt was considered in a somewhat similar case
by this court in Lmperor v. Ramnarayan®. There
the accused were charged with preparing false balance
sheets of a certain Company for the vears 1912 and 1913,
and were tried at one trial on both the charges and coun-
victed and sentenced. On appeal it was held that there
was a misjoinder of charges, for the prepavation of the
halance sheets for the years 1912 and 1913 could not he
regarded as forming the same transaction within the
meaning of section 235 of the Criminal Procedure Code.
A similar argument was put before the Court, and
Heaton J. on this point says as follows (p. 736) :—

* Now here there were jointly tried matters relating to two tolally distinet
affairs, one being the balance-sheet for the year 1912, the other the balance-
slieet for the year 1213, [t is said that both of them were prepared in pursu-
anee of a policy of deception, that the Company was really insolvent as early
@3 the year 1910 and that the subsequent balance-sheets were prepared falsely
with the deliberate purpose of concealing this practical insolvency ; and it is
wuid that because this was so, the preparation of these two balance-sheets for
successive years was in reality but one transaction.  The word * transaction ’
used in the Criminal Procedure Code is not defined.  Its meaning has frequent-
Iv Leen Hlustrated by eases which ave in the books, hat in the long run we have

M (1619} 21 Bow. To. B 732,
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1 deal with every case that arises on its. own faets. Kuowing the general
idea of the words *the same trausaction,” we have to determine whether these
wards da or do not apply to the particular facts of a particular case.  Here it

s tome that toapply the words * the same transaction ', to these two separate
;uﬁLe'dutnslst(;conruae the weaning of these words with the idea of things
that are done in pursuance of a conspiracy. Trom the proseention point of
vinw it is perféctly correct to say that both these balance-shieets were prepared
in purstance of a conspiracy.  One anly has to think. over the matter a little
sarefully, huowever, to see that this iden of a conspiracy covers a very great
aeal that caunot be included in the idea of ‘the same transaction’.  If we
sere 1o take those words as covering a ease of this kind, it would lead us to
dreat the sarne acls of misconducet or frand, however often repeated, as constit-
wiing e same transaction, if there was the same general purpose nnderlying
the repeated acts.  But something far more delivite {han that is required, be-
fure separate proveedings can be bronght within the wmeaning of the words
“thr wnpe transaction .

I entively endorse that reasoning. Similarly in a
case dealt with by the Madras High Court, Choragudi
Venkatoadri v, Eimnper 07'“’ it was held that

“ Where a company is formed with the object of defranding the publie, it
canuot be sald that distinet acts of embezzlewent committed” in the course of
several years form part ol the sanie transaction: by reason of such general
abject.” ) l :
~Therefore that contention inmy opinion entirely fails,

In regard to the ruling of this Court in fn re Bal
Gangadhar Tilak®, T agree with the remarks of my
learned brother.  The particular case which the Court

had to deal with there was one where the same offence

fell under two different sections of the Indian Penal Code,
and the exact point now before us was not then under
consideration. There obviously is a difference between
the case of such alternative charges, which do not in-
crease the number of acts underlying the charges, and
the present case, where the acts are doubled. The for-
mer case is analogous to that dealt with in section 236,

which allows any number of alternative cluuge»s in.

respect of a single act or series of acts to be made ab
M (1910) 38 Mad. 502. @ (1908) 33 Bom 221,
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one trial : cf. Begie v. King-Emperor®. Therefore ¥
think there is no suflicient ground for our taking
different view from that taken notonly by the Calcutta,
Madras and Allahabad High Courts, but also by this
Court in Zmperor v. Nathalal®, No doubt this view
provides rather a trap for Magistrates. In the case of
alleged embezzlement, there is generally evidence of
fulsification of accounts to ¢onceal that embezzlemens,
and unless the Magistrate knows, or has his attention
drawn to, the rulings of the Courts about the illegality
of joining three charges of embezzlement with threc
charges of connected falsification of accounts, he not
unnaturally thinks, they can be the subject of one trial
(which certainly is conveuient) and is very likely to
fall into the error that has occurred in this case. TIf the
Magistrate had been aware of the danger and exercised
a little more  care, he might, I think (at any rate, ac-
cording to the view adopted in Raman Beliari Das v.
Emperor™) have legally framed his charge so as to
comprise only one offence of criminal breach of trust
for the aggregateamount alleged to have been embezzled
and one other offence for the entire falsification of the
accounts in regard to that embezzlement. <[t is rather
absurd that we now have to hold that the trial is illegal
on this objection which was never urged in the trial
Court or in the Court of Appeal, and where there is
clearly no ground for saying that the accused has been
in any way prejudiced. However we have no optiou,

-and I agree with my learned brother that the convice-

tion of the accused not only in the Magistrate’s Court,

but also as modified by the Sessions Judge, must be set

aside. Fine, if paid, to be refunded. :
‘We have heard the aceused’s counsel on the further

steps to be taken. He draws our attention to the re-

marks of Batty J. in Hmperor v. Jethalal®. We are
@ (1925) 6 Lah, 226. ) (1918) 41 Cal. 722, ‘
(3 (1902) 4 Bom. L. B. 433. ) (1905) 29 Bom. 449 at . 467.
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of opinion, however, that we clearly have power to
direct a re-trial under section 439 read with section 425,
Criminal Procedure Code, and that, as the accased has
chosen to raise this point of illegality, there are no
gufficient grounds for holding that he should not suffer
the ordinary consequences. We think that this is a
case where the Court should direct a re-trial, and we
leave it to the prosecution to say exaetly on what
particular charge or charges the re-trial should take
place. But regard must of course be had to the neces-
sity of having one trial either in regard to not more than
three alleged offences of criminal breach of trust or one
trial as to one alleged offence of criminal breach of trust
and the alleged falsification of accounts in regard to that
breach of trust. -

We wish to add that we think the attention of
Government should be drawn to this case, with a view
to its being considered whether the Government of
India should not be moved to amend the Code, in the
form of an illustration to section 234 or otherwise so as
to obviate difficulties of the kind that have arisen in
the present case. We think that obviously in this case
{(and probably in all such cases) there is really no pre-
judice to an accused, if he is allowed to be tried in one
trial for threeseparate offences of criminal breach of trust
committed within one year and also three separate but
connected offences of falsification of accountsin regard
to those breaches of trust. Regrettable delay and ex-
penditure are entailed by the present law, as interpreted

by the Courts, which Irequently necessitate the upset-

ting of trialsand in consequeénce either the re-trial of
the accused or his getting off scot-free.
A copy of our judgments should be sent to the Iocal
Governcment accordingly.
Re~trial ordered.
R.-R:
TLR12—{
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