
CRIMINAL APPELLATE.

Before Mr. Justice Fam ed: and Mr. Justice Coyajce.

1925. EMPEBOR r. MANANT K. MEIITA^l

'Jttly 30. 'Criminal Procedure Cuile (A ct V  of ISBS), seciiom 334, 2SS, iSS (0 } —
-------̂---------MKyaimler o f  ohargefi— Breach o f  trust— FaJstfim liqti o f  accounts— Indian

Penal Code (A et X L V  of 1860), sections 40S  ̂ 477A — EnhancemetU- of.
x^i/ie/tce—-Aixtified can slum- m't^se againHt convict km — R ig h t "unrestr/cted.

Tiic oliences o f criminal breacli of and of falsification o f accoumi;
(sections 408 and 477A, Indian Penal Code) t'lre not offences o f  the same .k5m3, 
williin the ineariiiig of section 234 o f tlie CriTiiina! Procedure Code.

Wiiere three defalcations are connnitted on three different occasions, the false 
entries coimected with one defalcation cainiot be said to form  part o f  the 
same transaction with the other defalcations or falsitieations connected with 
them, witiiin the meaning o f  section *235 o f  tlie Criminal Procedure Code.

Desiraliility o f  amending S'ection 234 o f the Criminal Procedure Code 
erapliasizf-'d.

An accused person showing cause against the enhancement o f his sentence,
is entitled mider section 439 (6)) Giinunal Procedure Code, to show that his 
trial was illegal and his conviction contrary to law, and tliere is no justifica
tion for restricting his rights in tliis connection l)y limiting his grounds o f  
objection to thos ê urged in the lower Courts.

T h is  was a reference by D. D. Cooper, Additional 
Sessions Judge at Surat.

The Industrial and Exchange Bank of India of Bombay 
opened a branch at Snrat in 1921. The accused was 
appointed manager of tiie Surat Branch on April 6,1921. 
He worked as an honorary manager till Jiine 12, 1923, 
aftei’ which date his salary was fixed at Rs. 115 per 
mensem. The accused, however, did not draw any 
salary. On August 3, 19:̂ 3, he was suspended from his 
office.

On April :29, 1924, the accused was charged with 
having committed breacli of trust as such manager Ijl.. 
respect of three sums of money, viz., (1) Rs. 2,119-9-3 on 
Beuember 1, 1921; (2) Rs. 1,500 on March 11, 1922 •

C r ii i i i t ia l  R e f e r e n c e  N o ., 2 'J  o f  1 9 2 5 .
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0 }  Rs. 2,400 on October 31,1922. He was also charged at 1925. 
rlie same triai witli falsification of accounts with “
reference to the above three amounts.  ̂ ®

Manani‘.
The trying Magistrate acquitted the accused on 

charges with resi^ect to item No, 3 for Rs. 2,400. W ith 
regard to item No. 1 for Rs. 2,149-9-3, he sentenced the 
accused under section 408, Indian Penal Code, to one 
day’s simple imprisonment and a fine of Rs. 250 and 
under section 477 A of the Code to a fine of Rs, 200.
With regard to item No. 2 for Rs. 1,500 he sentenced 
the accused under section 408, Indian Penal Code, to 
one day’s simple imprisonment and a fine of Rs. 200 and 
under section 477A of the Code to a fine of Rs. 150.
The two sentences were ordered to run concurrently.

On appeal the Additional Sessions Judge reyersed the 
comuction and sentence for the offence of criminal 
breach of truvst for item No, 1 for Rs. 2,149-9-3 and 
ordered the fine.of Rs. 250 to be refunded. Tlie remain
ing convictions and sentences were confirmed,

The learned Judge, however, being of opinion that the 
sentences passed on the aecused were inadequate, 
referred tlie case to the High Court for enhancement of 
sentences.

S. S. Patkar, Government Pleader, for the Crown.
Sir Chinianktl Setalvacl and 0 . ThoLlwf, witli 

R. I, y/za/for, for the accused.

CoYAJEE, J . T h e  accused, Who, at the material time, 
was the manager of the Surat Branch of the Industrial 
and Exchange Bank of India was tried in the Court of 
the First CJass Magist]‘ate at Surat on a charge which 
alleged as follows

“ That you, on ur aliout the period o£ 1st DeceinLer 1921 *to SlKt October 
1922, ]>eing tlie inaivAger o f the Surat Branch of: the Industrial iwd Excliange 
Bank o f  India, w ilfuH j and with intent to defraud the Bank, altered the entriea
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1925. ill certain books o f  accounts o£ tbe Bank aiul oiiiitted to have cerlaiu eviti-ies 
mada, a/ul misappropriated the aniountsi as sliown Ijelow, viz. ;—

' Rs. a. ■ p.
On 1st December 1921 .. .  *2,149 ;i
Ou 11 til Marcli 1922 ...  1.500 ti 0
On 31st OctoIxT 1922 .. .  2,400 i) {>

iU)d thus eoijimitted criminal breach o f  trust in respect to the said atnouiits aB\l 
thereby eomiuitted oitences piioisliable under sections 408 and 477A o f  tht- 
Indian Penal Code, and within nsy cognizance.’ ’

The Magistrate convicted him under sections 408 and 
477A in respect of the first two items in the charge, and 
awarded punishment for each of the four oj9:ences.

On appeal the Additional Sessions Judge reversed 
the coiiviction. and sentence for the offence of criminal 
breach of trust in resjiect of the first item ; but the rest 
of the appeal was disallowed. In the opinion of the 
learned Judge, however, the punishment was gros,ylj 
inadequate ; he accordingly made a reference to this 
Court, Notice was then given to the accused to show 
cause why his .sentence should not be enhanced, and it 
lias noAV come before us for hearing. In showing cause, 
counsel for the accused contends that his client was 
charged and tried at one and the same trial for more 
than three distinct offences which, moreover/were not 
all of the same kind ; the trial was, therefore, illegal, 
as being in contravention of the provisions of sec
tion 233, Criminal Procedure Code, and the conviction 
was "■ contrary to law. This question ŵ as not raised at 
the trial, and the first question is wdiether the conten
tion is now’- competent. In iny opinion it is. The con
tention, if made good, vitiates the whole trial.

Section 139 (6‘), Criminal Procedure Code, sa,3̂ s :—
'■ Xouvith.stiuiding anythin,!^ eontiiined in tiiis section, any convicted per.son 

to whom itii opportunity has becMi given undoi’ sub-aectiou (<’?) oil showing 
cause wliy liis sentence should not be enhanced shall, in showing cause,. 1h> 
(.ntitled also to show cause against his conviction.”

The janguage of tlie enactment is wdde, ancl there is 
no Justification for giving it a restricted meaning.
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The contention, then, is that the charge alleges more 
than three distinct offences ; it is not covered by sec
tion 234 of the Code, inasmuch as the offences of criminal 
breach of trust and of falsiQcation of accounts are not 
o f f e n c e s  of the same kind.; and it cannot fall under sec
tion 235, because there are three defalcations committed 
on different occasions, and the false entries connected 
with one defalcation cannot be said to form part of the 
same transaction with the other defalcations and falsifica
tions. In my opinion this objection is well founded and 
must; prevail. In Em peror y. NathalaV '̂  ̂ tX\e accused 
was charged at one trial witli criminal breach of trust in- 
respect of seventeen sums of money, and also with falsify- 
ingaccounts with intent to defraud ; this Court set aside- 
the conviction and sentence, and directed a n ew  trial 
on the ground that tliere was a misjoinder of cliarges iii 
contravention of section 234. The learned Jndges say i 
“  In the present case two offences of distinct character 
have been joined in the same charge, and the charge- 
under section 477A includes a numbet of distinct 
offences in excess of three as provided by section 234.’ '' 
Ill Ka&i Visioanathan Y. a similar view
was expressed, namely, that it is illegal to try a person 
on a charge which alleges three distinct acts of' 
criminal breach of trust and three disLinct acts of falsi- 
fication of accounts. The authority of this case was. 
ioJlowed in liam an Beliari D a s y . Mmperor^ 
the learned Judge observes It is impossible to take- 
a series of false entries referi'iiig. to tliî ee diii’ereDt 
defalcations in t}ie saine trial although it might be- 
possible to try three defalcations in one charge, or to- 
try a whole series of falsified accounts in one charge. 
The two could not be combined in the manner in which 
they Jiave been combined in this case."'

W (190-i) 4 Bom. L. R. 433. (1907) 30 Mad. 328.
(1913) 41 Cal. 7-2-J at p. 72(>,

Emperor

M a n a k t .

1925.
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1925. The learned Government Pleader lias sought to jiisfcify 
tlie trial on tlie ground tliat altiiongii the offence of 
criiiiiiial breacli of trust is not of tbe same kind as the 
offence of falsification of accounts, here we have a 
series of acts so connected together as to form but one 
transaction ; that sections and 235 (1) which form 
exceptions to the general rule affirmed in section 233, 
are not mntnaliy exclusive : and that tlierefore sec
tion 235 (7) musL Ije read with section 234. I am 
unable to accept this c o n t e n t i o n .  It may be conceded 
that where a j^erson is charged with committing one 
act of criminal breach of trust aod also with falsifying 
accounts with a view to conceal that x^irticnlar defalca
tion, the two may be said to form part of the same trans
action. Bet the facts in this case are diii'erent. They 
would form at least three separate transactions, and as 
pointed out in the Madras case above referred to, 
“  there is no provision of the Code which says that all 
ofiences committed within one year in the course of 
three separate transactions may be tried at one trial” . 
Reliance is, however, placed on the decision of this Court 
in Tn re Bal Gaiigadhar Tilak^K That ease, however, 
indistinguishable. For there, the trial proceeded on 
three charges, one under section 124A with respect to 
an article published by the accused on May 1!̂ , 
1908, and one under section 124A and another under 
t^ection 153A as to an ai’ticle published by him on 
June 9, 1908. The accused was convicted. He there
upon appealed to this Court for leave to appeal to the 
Privy Council on the ground among others (p. 225) :

■‘ That the learned Judge acted illegally in trj’ ing yoiir petitioner at one and 
the same trial for at least three offences, not o f  the same Icind and not .committed 
in tlie same transaction, contrary to the express provisions o f  section 233 o f the 
Criiiiiuiil Procedure Code and in upposilion to your petitioner’ s objection, 
thereby vitiiitiog the whale trial and rendering it illegal,, null and void

H) (1 9 0 8 )  33 B om  2 ‘21.
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The l e a r n e d  Jadges held tliafc tlie cliarges fell witliin 
t h e  scope of section 235 (i). They then proceeded to 
consider whether section 235 (5) or section 236 could not 
be made use of in co-operation with section 234, and 
observed (p. 238):

W e  ftnd it difficult to believe tlxat the Legislatiire intended that a joint 
trial o f  three olfences undev section 234 should prevent the prosecution from  
establishing at the same trial the minor or alternative degrees o f  criminality in
volved in the acts complained o f. For these reasons we think tliat the excep
tions arc not necessurilj exoltisive; and that sections 235 (5 ) and 2S6 may be 
resorted to in franving additional charges \vhere the trial is o£ three otfences 
of the same kind committed within the year.”

It is clear then that the particular txiiestion now arising 
before us did not arise in that case. It is however dis
cussed by this Court in the later case of Em'peror v. 
Lalji Bhanji '̂^\ There the accused had committed only 
one act of criminal breach of trust and the accounts 
alleged to have been falsified related to that particular 
act. The learned Judges explained and distinguished 
the decisions in v.
Viswanathan v. JEmperor̂ ^̂  on that ground.

The learned Goyernnient Pleader has also referred us 
to section 222 (2). In this case, however, the charge 
was in respect of three distinct acts of criminal breach 
of trust. No charge wavS framed in accordance with 
the provisions of that section. Moreover, the section 
refers only to ofl’ences of criminal breach of trust or 
dishonest niisai3proi5riation of money, and has no appli
cation to the charge as framed in this case.

F or these reasons, I  lio ld  th at th e crrGr has w h o lly  
vitiated th e  t r i a l ; set asid e th e  c6h.victibn'^^^  ̂â  ̂
sentence a n d  direct a n e w  tria l.

F a w c e t t ,  J ,:—In this case I agree witJi my learned 
brother that the point as to illegality of the trial in 
which the accused was convicted can be raised under

(1911) 14 Bom . L. K. 306. (3) ( i9 0 2 )  4 Bom. L. R. ^33.
f 1907) 30 Mad. 328.

E m p e r o r

V.
M a n a n t .

192.5.
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HI25. sub-sectioii (6'j of section 439, as being '‘ cause against 
Ills CQiivietioii''. Those are vei\y wide words and tiiere 
is 110tiling ill the sub-section to limit their generality.

Masast. We are sitting’ as a Court of revision, and any point 
that th.e accused might urge against his Conviction 
either to a Court of Appeal or to a revisional Court is, 
I tliiak, open to him.

The learned Government Pleader submitted that in 
any case tlie embezzlements and falsifications of aceonnts 
charged again.sfc the accused were part of the same 
tran.SActlon, because the evidence shows tliat from the very 
■commencement of his employment he had a.n intention 
to commit such otiences and there was tiierefore a 
continuity of; purpose linking ail the offences charged 
against him. I think that argument is clearly unsus
tainable. It was considered in a somewhat similar case 
by this court in Em/peror v. Ramnarai/an^^ .̂ There 
the accused were charged with iJreparing false balance 
sheets of a certain Company for the years 1912 and 1913, 
and were tried at one trial on both the charges and con
victed and sentenced. On appeal it was held that there 
was a misioinder oE charges, for the prex:>aration of the 
I'lnlance sheets for the years 1912 and 1913 could not be 
regarded as forming the same transaction within the 
meaning of section 235 of the Criminal Procedure Code, 
A similar argument was put before the Court, and 
Heaton J. on this point says as follows (p. 736);—

“  Now here there were jointly tried maUers rekxting to tw o totally distinct 
aSairs, one being the balance-sheet for the year 1912, the other the balance- 
sheet for the year 1913. It is said that both of. them were prepared in pursu
ance o f  a policy of deception, that the Company was really insolvent as early 

the year 1910 and tliat the subsequent balance-siheets were prepared falsely 
with the deliberate purpose o f  concealing tliis practical insolvency ; and it is 
-said that because this was so, the preparation o f  these two balance-sheets fm  
'successive years was in reality but one transaction. The word ‘ transaction ’ 
used in the Criniinal Procedure Code is not defined. Its meaning has frequeut- 
•3y b.;*en ilhisti’ated by cases which are in the books, hut in the long riuiwe have 

n) (1919) 9] Bom. L. E. 732.
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tti deal -with every case that arises on its. own facts. Knowing’ the general
a o f tlie words ‘ the same transaction,’ we have to determine whether these 

words tio or do not apply to the pat ticular facts o f  a particuhir case. Here it 
aeeiijs'toine that to apply the words ‘ the same tninsaction to these tw o separate
luoeeeiliii.iXri is to .coofuse the meaning o f tliese words wath tht; idea o f  tilings 
tr:ai are done in pursuance of a eoiiBpiracy. From the prosecution point o f  
vit'W it is perfectly correct to say that both these balance-sheets were prepared 
'ill .pursuance o f  a conspiracy. One only, has to think over the matter a. little 
i'fircfully. however, to see that this idea o f  a conspiracy covers a very great 

Ciiimot he inolnded in the idea o f  ‘ the same transaction’ . I f  we 
•were to take those words as covering a case o f  this kind, it would lead us to 
treat the same acts o f  uiisc6nd\ict or fraud, however often repeated, as constit- 

the same transaction, i f  there was the same general purpose nuderlying 
tfie repeated acts. But Bomething far more definite than that is required, be
fore separate proccedfngs can be brought wilhiii the meariing o f  the words 
■■ tlie .name transaction

I entirely endorse tliat reasoning, Siinilaiiy in a 
case dealfc with by the Madras High Court, OhoragiicU 
Venkrdadri Em23eror^\ it WduS, held tlvdt

“  Where a com pany is form ed with the object o f  defrauding tlie public, it 
cannot be said that distinct acts o f  embezzlement com mitted in the course o f 
several years form  part o f the same tranHaetion by reason o f  sncIi general 
#}bject.”  ..

Therefore that contention in my opinion entirely tails.
In regard to the ruling of this Court in rê  

{■rangaclhar I agree with the remarirs of iny
learned brother. The particular case whicli the Court 
had to deal with there was one where the same offenee 
fell under two different sections of the IndianPen.al Code, 
and the exact point now before iis was iiot then under 
consideration. There obviously is a difference between, 
the case of such alternative charges, wliicli do not in
crease the number of acts utiderlying the charges, and 
the present ease, where the acts are doubled. The for
mer case is analogous to that dealt with in section 236, 
which allows any number of alternative charges in 
respect o f a single act or series of actvS to be made ab

W (1910) 33 Mad. 502. (1908) -iS Bom. 221.

E h i ’e h o r

0.
M a n a n t .

1925.
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1925, one ivmlQf .  Begu v. King-£Jmpero7^^K There fore f
think there is no sufficient ground for our taking a 
different view from that taken not only h j  the Calcutta, 

Manakt. Madras and Allahabad Hig]i Courts, but also by this
Court in Emperor v. NatJialal^^\ No doubt this view 
provides rather a trap for Magistrates. In the case Of 
alleged embezzlement, there is generally evidence of 
falsification of accounts to conceal that enibezzlemeiit, 
and unless the Magistrate knows, or has his attentioii 
drawn to, the rulings of the Courts about the illegality 
of joining three charges of embezzlement with tliret̂  
charges of connected falsification of accounts, lie not 
UEnaturall3̂ thinks, they can be the stibject of one trial 
(which certainly is convenient) and is verj" likely to- 
fall into the error that has occurred in this case. If tiie 
Magistrate had been aware of the danger and exercised 
a little more care, he might, I think (at any rate, ac
cording to the view adopted in Raman Behari Das v. 
Ê nperor̂ '̂̂  ̂ have legally framed his charge so as to 
comprise only one offence of criminal breach of trust 
for the aggregatejimoQut alleged to have been embezzled 
and one other offence for the entire falsification of the 
accounts in regard to tliat embezzlement. -It is rather 
absurd that we now have to hold that the trial is illegal 
on this objection which was never urged in the trial 
Court or in the Court of Appeal, and where there is 
clearly no ground for saying that the accused has been 
in any way prejudiced. However we have no option, 
and l  agree with my learned brother that the convic
tion of the accused not only in the Magistrate’s Court, 
but also as modified by the Ses?5ions Jadge, must be set 
aside. Flue, if paid, to be refunded.

AVe have heard the accused’s counsel on the further., 
steps to be taken. He draws our attention to the re
marks of Batty J. in JjJmjDet-or v. Jethcdal^^K W e are 

«  ( !9 2 5 ) 6 Lah. 226. (1913) 41 Cal. 722.
(2/ (1902) 4 Bom. L. R. 433. W (1905) 29 Bom. 449 at p. 467.
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of opinion, however, that we clearly have power to 
direct a re-trial under section 439 read witli section 423, 
Criminal Procedure Code, and that, as the accased has 
chosen to raise this point of illegality, there are no 
sufficient grounds for holding that he should not suffer 
the ordinary consequences. W e think that this is a 
case where the Court should direct a re-trial, and we 
leave it to the prosecution to say exactly on what 
particular charge or charges the re-trial should take 
place. But regard must of course be had to the neces
sity of having one trial either in regard to not more than 
three alleged offences of criminal breach of trust or one 
trial as to one alleged ofitence of criminal breacli of trust 
and the alleged falsification of accounts in regard to that 
breach of trust.

We wish to add that we think the attention of 
Government should be drawn to this case, with a view 
to its being considered wdiether the Government of 
India should not be moved to amend the Code, in the 
form of an illustration to section 234 or otherwise so as 
to obviate difficulties of the kind that have arisen in 
the present case. W e think that obviously in this case 
(and probably in all such cases) there is really no x̂ re- 
judice to an accused, if he is allowed to be tried in one 
trial for threeseparate offences of criminal breach of trust 
committed within one year and also three separate bub 
connected offences of falsification of accounts in  regard 
to those breaches of trust. Regrettable delay and ex
penditure are entailed by the present law, as interpreted 
by the Courts, which fi'equently necessitate the upset
ting of trials and in consequence either the re-trial of 
the accused or his getting off scot-free.

A copy of our Judgments should be sent to the Local 
Government accordingly.

Be'trial ordered.
R. R.

I L R 12— 4

1926.

E m p e r o e

u.
MiiMAN T.


