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1 It seems to us, tlierefore, that tlie 011I3" remedy oiaen 
to a party -whose suit has been dismissed for default 
under Order IX, Rule 8, is to apply under Rule 9 to set 
aside tlie order of dismissal, and it is no longer open 
to him to apply for a review of the order under 
Order XLYII, Rale 1. That bein̂ >' our opinion, it was not 
open to the Subordinate Judge to entertain an applic
ation for review from the opponent, and as he had no 
power iinder the Indian Limitation Act to excuse the 
delay he ouglit to have dismissed the api^lication. We 
must, therefore, make the Rule absolute with costs.
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Landlord and tenant— D isclainer o f  landlord's title— Forfeiture of tmanay—  
Bornhay Land Revenue Code (Bom bay Act V  o f  1S79), section •

The denial o f the landlord’s title by a tenant who holds under section 84 
o f  the Boittbiiy Land Revenue Code and who is not governed by the Transfer 
o f Property Act, works a forfeiture o f  the tenancy. Such a tenant can l)e 
sued in ejectment without a formal notice to quit.

Venhaji Krishna Nadkarni v. Lahshman Devji Kandar'^^\ follmv’cd.

Rama Ranehhod v. Sayad Ahdul Rahini^^\ explained.

® Second Appeal No. 455 o f  1924. 
t  The material portion o f  the section runs as fo llo w s ;—
“ An annual tenancy shall...require for its terndnation a notice given iix 

writing by the landlord to the tenant, or by the tenant to the landlord, at least 
three montlis before the end o f  the year o f  tenancy at the end o f  wliich it is 
intimated that the tenancy is to cease. Such notice may be in the form of 
Schedule E, or to the like etfect.”

(1895) 20 Bom . 354. (2) (1 9 2 0 )  45 Bom . 303.



S e c o n d  appeal from the decision of N. K. Bapat, First i925.

Class Subordinate Judge, A, P., at Bijapur reversing the ;
decree passed hy D. V. Yennimadi, Subordinate Judge vARiiHib:
a t  Bagalkot. S an-g h

C o m p a n y

Suit ill ejectment. *’•
A y v a i -p a .

Before the year 1878, the plaintiffs had lei the land in 
dispute to defendant No. o.

In the course of certain iDroceedings before the Mam- 
liitdar. defendant No. 3 denied idaintiff’s title to the 
land on July II, 1909.

On April 8, 1909, defendant No. 3 made a gift of the 
land to his daughter, defendant No. 4, treating the 
land as his own. On May 15, 1921, defendant No. 4 
conveyed it by way of gift to defendant No. 1.

The plaintiffs filed the present suit on July 8, 1921, 
to eject the defendants, without giving them anj  ̂notice 
to quit.

The trial Judge dismissed the suit on the ground that 
want of notice to quit vitiated the suit.

This decree was on appeal reversed by the lower 
appellate Court on the ground that disclaimer of 
landlord’s title by defendant No. 3 opei'ated to forfeit 
the tenanc-3̂  The claim was therefore decreed.

Defendants appealed to the High Court.
Nilkcmt Atmaramy for the appellants.
H. B. for respondents Nos. 1 and 2.
Macleod, C. J. This action was institnted by the 

i:)laintiffs to recover possession, together with mesne 
profits and costs, of the land in disptite from the 
defendants, alleging that the land belonged to the father 
of defendant No. 3 who agreed to look after the trees, 
plant new trees and pay rent equal to the assessment, 
and that defendant No. 3 having denied their title they 
were entitled to take possession without giving any 
notice to quit.
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1S25. The learned trial Judge found all tlie allegations of 
tlie plaintiffs proved, bat tlionglit tliat notice to quit 
was necessary, and on that gronnd he dismissed the 
plaintiffs’ claim for possession.

The appellate Judge having referred to various deci
sions said :—

‘ ‘ From the rulings cited above it is clear that a (liselaaiier o f  tlie landlord's 
title works forfeiture. The fact that there hay been a tlisclainier is not 
disputed. [, therefore, hold that no notice to ('iuit is necessary in this case.”

Accordingly the decree of the trial Court was set 
aside and a decree was passed for possession.

In Venkafi Krishna Nadlmrni v. Lakslim an Devji 
Kcindci7'^\ the following question was referred for 
decision of the Full Bench (p. ,^60):

"W hether iti tliis Presidency a disclaimer o f  the leysor’s title by the auniiai 
tenant o f  a hoidinfif to which section 84 of the Land Revenue Code (Bom. Act 
V o f  187iJ) is, i f  made prior to suit, a sufficient cause o f  action to
enable the lessor to recover possession wnthout proof o f notice to quit ? ”

Sir Charles Sargent in giving judgment of the Full 
Bench said (p. 361)

The object o f  section 8-i is to define the nature of the contract creating aii 
annual tenancy, which, it is to be remarked, may be for agricultural or othe!- 
purposes both as regards the period during which it runs and the landlord’s 
pow’er o f  determiuiug it. The landlord’s right o f  forfeiture, liowever, arisinji- 
from dischumer of Ijis title, although it is treated as determining the tenancy 
at. his election, is no part o f the contract o f  tenancy, but is a right which the 
law implies in all cases from the relationship of landlord and tenant. Had it 
been the intention of the Legislature to exclude the right o f forfeiture in thi? 
case o f  all annufd tenancies, we should have expected to lind it expressly 
provided for. Section 111 o f  the Transfer o f Property Act (IV  o f  1882), 
which gives the right o f  forfeiture, is, in coiimion with all the provisions o f  
Chapter V of the Act, declared to be inapplicable by section 117 o f  the Act in 
the case of all leases for agricultural purposes, except so far as the Local 
Grovernment may have otherwise declared. That Act, however, did not 
become the law o f this Presidency before January, 1893, subseipient to the 
institution of this suit. In Vithu v. Dhond'd^\ which was a case in which it 
was assumed that notice was required by section 84 o f  the Land Eevenue 
Code, it ŵ as not contended that the right of forfeiture had been taken away 
by the section. We think, therefore, that the lirst question should be answered

W (1895) 20 Bom. 354. P) (1890) 15 Bom. 407.



hi the affirmative assuming the case not to be g-ovenied by section 117 o f tlie 1925.
Transfer o f  Property A ct.”  -------------—

The tenancy in this case commenced before 1878, so Vidya-̂.VA.EDHAK
that the provisions of the Transfer of ProjDerty Act San&h
would not apply.

In Ochliavlal y .  G-opal̂ '̂ , the question arose whether A y y a p p a .

an annual tenanc3̂ to which the Land Revenue Code 
applied could be determined without a notice in writing 
by the landlord. It was urged before the Court that it 
could be so determined, because there was a repudiation 
of the landlord '̂s title. As a matter of fact in that case, 
there was no repudiation of the landlord's title by the 
tenant. Apart from that, the Court considered that 
effect must be given to the express provisions of the 
Land Reveiiue Code. As no such notice was given the 
annual tenancy had not been determined. But in 
that case the defendant tenant did not dJsclaim the 
landlord’s title, but merely contended that the plaintiffs 
had no right to expect payment of rent on a fixed date.
Therefore the relationship of landlord and tenant still 
existed.

The facts are somewhat similar in the ot limna 
Ranchhod v. Say ad Ahdul where it was held
that the setting up of a permanent tenancy by a yearly 
tenant is not tantamount to disclaimer of the landlord’s 
title. Such a tenant is, therefore, entitled to a notice 
to quit before he can be evicted by the landlord.

It must be noted that in the case of Oc'Mat’Zai v.
Gopal̂ \̂ the Full Bench decision in
Nadkarni v. Lakshrnan Devji Kandar^, was not
referred to.

In Maharaja o f Jeypore v. Mukmmi Patla^naJt- 
devî ^̂  it was said in the judgment of the Privy Ooancil 
that the repudiation of a landlord’s title by the tenant

(1907) 32 Bom. 78. (3) (13953 20 Bom. 35 L
fsj (1920) 45 Bom. 303. W (1919) 42 Mad. 589; L. R. 4G

I. A. 109.
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i92o. would ill certain circumstances work a forfeiture. This
is not the ancient Indian law, but has been adopted by 
the Courts from the law of England, and is now 

San’gh embodied in the Trausfer of Property Act, 1882, sect-Cqhspanv
ion 3 of which merely gives statutory form to a rule 

AYYAPt-A. already in force. The denial which operates a forfeit
ure must—now—be by matter of record before institut
ion of any suit ior forfeiture, and must be in clear 
and unmistakable terms.

It may also be noticed that in Rama Hanclihod v. 
Say ad Abdul Rahim^^\ Mr. Justice Fawcett said 
(p. 311)

“  In the case of an agricultural lease such as the pi'esent, section 84 o f the 
Land Revenue Code lays down that in the absence o f  any special agreement iu 
writing to the contrary an annual tenancy shall require for its termination a 
notice given in writing in a certain form . Therefore, even where there has 
been a disclaimer o f  the landlord’s title, such notice is necessary to determioe 
an anniial agricultural tenancy in this Presidency.”

His Lordship referred to Vitim v. DJumdP'  ̂ and 
Ochhavlal Y. Gopal̂ K̂

But in tlie first place, that particular question was 
not before the Court. Secondly, no reference was made 
to the Full Bench decision in Venkafi KrisJma 
Nadkarni v. Lakshman Devji Kandm‘'̂ \̂ We 
think then that this case comes within the purview 
of the Full Bench decision, and that no notice was 
required to determine the tenancy, once the tenant had 
disclaimed the landlord’s title. We, therefore, confirm 
the decision of the lower appellate Court and dismiss 
the appeal with costs.

COYAJEE, J . :— I agree.

Appeal dismissed.
R. R.

W (1920) 45 Bom. 303. 0) (1907) 32 Bom. 78.
®  (1890) 15 Bom. 407. (1895) 20 Bora. 354.
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