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Befure Sir Noi')mn Macleod, Kt., C h ief Justice, and M r. Justice Coyajee.

YISHVAN ATH BH AT A N N A B H A T  P U JA E I ( ortgijjal P l a i n t if f ), 1025. 
AprELLAXT V. M ALLxiPPA bin  N IN G A P P A  and an o th er  ( op.iq in a l  

D efendants), EEsroNDENTs'\ .

Indian Eerfistmtion Act ( X V I  o f  190S), section 3S— Portion o f  pro2 ')erty in­
cluded in instrinnent only to give jurisdiction io Suh-Ilegistrar to register 
— Intention o f  parties to reconvey property— N o evidence can be led 
regarding intention— Dehhhari Agriadiurists'' l ie lie f  Act ( X V I I  o f  1 S 7 9 ) ,  

section 3 ( — Suit to set aside sale deed and fo r  redemption— Suit outside 
scope o f  A ct— Sale hy a mino7'\ mother— Mortgage existing on property—
Sufficient fo r  a bona flcie to inquire o f  f a d  o f  mortgage—
Purchaser not hound to see to application o f  purchase money.

On August 2, 1905, the plaintiH’s mother during his ininority, purporting to 
act as liis guardian, sold the land in suit to the father o f  the defendants. The 
plaintiff subsequently sued to set aside the sale on the grounds ( ] )  that the 
sale deed was a fraud on registration, because a plot o f  ground was inserted 
in the deed merely for the purpose o f  giving jurisdiction to the Sub-Registrar, 
the intention o f  the parties being that the land should be reconveyed to the 
vendor; and (2 ) in reliance on the provisions o f  the Dekkhau Agriculturists’ 
lielief Act, 1879, that the sale was o f  the nature o f  a mortgage.

Held, that, a portion o f  the property mentioned in the deed being in fact 
within the jurisdiction o f the Sub-Eegistrar, the rpgistration was valid, and no 
evidence could be led with regard to the intention o f the parties at the time 
to deal again with that portion o f  the property which was within the jurisdict­
ion and which had rendered the registration valid^

Ilarendi'a L a i May Choiedhuriv. H aridasi Dehi^^l and Bisivanath Pm sliad  
v. Chatidra Narayan Chowdlniri '̂^^, distinguxshed.

Held, further, on the contention that the transaction was in the nature o f  a 
mortgage, that the suit being a suit to set aside the sale deed and not a suit 
for redemption simpUciter, the piaintiffi was not entitled to take advantage o f  
the provisions o f  the Dekkhan Agriculturists’ Eelief Act, 1879.

Mt. Bachi v. BiclccJiand^ '̂ ,̂ relied on.

® Second Appeal No. 220 o f  1924.

W (1914) 41 Cal. 972. (2) (1921) L. E . 48 I. A . 127.
(»> (1910) 13 Born. L. R. 56 (P. C.)-



19‘25. Under Hindu law, where property i.s sold l>y a minor’s iiiother acting as his;
--------------- -—  guardian to pay otE a mortgage created by a minor’ s fatlier, it would be SHflicient

VisHVA' for a hona fide purchaser for value to inquire whether there was as a matter of 
SArnBHAT  ̂ jjiortga î’ e to be paid ott’. He would not be bound to follow  the pur-
M a l l a p p a . chase money, and ascertain that it was properly disposed o£ l)y the minor's 

g-nardian.

Secoiŝ d appeal against tlie decision of R. R. Sane, 
Assistant Judge at Dliarwar, reversing the decree 
passed by R. Baindur, Subordinate Judge at Hubli.

Suit to recover possession.
One Annabhat owned in all eight lands, ol which he 

mortgaged five lands with x̂ ossession to one Kristappa 
for Rs. 2,500 on May 2, 1900. Sabsequently Annabhat 
died and his son Vishwanathbhat (plaintiff) became 
the sole owner of the property. During Vishwanath’s 
minority his mother Bhagirthibai, purxDorting to act as 
his guardian sold the land in suit (S. No. 213) to Ning- 
appa the deceased father of the defendants for a sum of 
Rs. 2,000. The sale deed was passed on August 2, 1905, 
and on the same date Bhagirthibai paid Rs. 2,675 to 
the mortgagees and got the mortgage bond with an 
endorsement of satisfaction. Since then the land in 
suit remained with the defendants.

In 1919, the plaintiff sued to set aside the sale and 
also prayed for redemption of the land on taking 
accounts under the Dekkhan Agriculturists’ Relief Act. 
The plaintiff alleged that the sale deed was invalid on 
the grounds: (1) that it was a fraud on registration, 
because the land was situated in the village of Sulla 
and within the jurisdiction of the Sub-Registrar of 
Hubli and the sale deed ought to have been registered 
in the Hubli Sub-Registrar’s office ; but the parties got 
it registered in Navalgund Sub-Registrar’s ofiice and in 
order to give the Navalgund Sub-Registrar jurisdiction 
they inserted in the deed a plot of vacant ground 
which was of insignificant value and simultaneously
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V.
M a l l a p i 'a .

with tlie sale deed tlie purchaser Ningapx^a sold tlie 1925. 
suit plot to Cliidamberbliat as the Benamidar of ; ~
Bliagirtbibai; (2) that the sale was not for the benefit N̂THmiAT 
of the plaintiff ; (3) that the sale was of the nature of 
mortgage and the amount of consideration was i^aid 
off from the profits of the land.

The defendants contended that the transaction was 
not a mortgage but a sale out and o u t ; that it v/as not 
in fraud of registration ; and that the sale was for the 
benefit of the plaintiff.

The Subordinate Judge held that in getting the deed 
registered in Navalgand Sub-Registrar’s office, there was 
no fraudulent evasion of the provisions of the Registra­
tion Act. In his opinion, although the plot of ground 
ill the sale deed was inserted merely with a view  to 
give jurisdiction to the Sub-Registrar of Navalgund, 
the question with what intention the said portion was 
inserted in the deed by the parties was immaterial.
The portion was to all intents and purposes alienated 
by the deed. The fact that by  a private understanding 
the said portion of the property was retransferred to the 
vendor of the sale deed was also immaterial, for such 
an act could not retrospectively Invalidate the regis­
tration which was once validly effected. He further 
lield that the mortgage nature of the transaction could 
not be enquired into under section lOA of the Dekkhan 
Agriculturists’ Relief Act. The sale deed was dated 
August 2, 1905, and the major portion of the Dekkhan 
Agriculturists’ Relief Act was applied to the Bistrict 
on August 15, 1905 ( f  wZe G. No. 4154, Judicial) : 
Gliaiibasayya v. Ghennapgavda^'^^. On the facts, 
however, the learned Subordinate Judge held that 
there was no pi’essing necessitj^ for the plaintiff’s 
mother to effect a sale of the i3rox)erty in  suit and,
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1925. tlierefore, it was not bindiog on tlie plaintiff ; but be 
fotincl tliat by the sale the plaintiil; was benefited in 
getting the mortgage redeemed earlier and this benefit 
amounted to Es. 1,481. The decree was, therefore, passed 

M.u..A.rA. plaintiil paying Rs. 1,481 to the defendants
within BIX months, he was to recover j)0ssessi0n of the 
plaint land.

On appeal, the Assistant Judge held that tlie sale 
was binding on the plaintiff as it was effected to pay 
off the mortgage debt and as a matter of fact the debt 
was paid by the minor’s mother out of the proceeds of 
the sale. He, therefore, reversed tlie decree and dis­
missed the plaintiff’s suit.

The plaintiff appealed to the High Court.
/S'. R. Parulekar, ior the appellant.
Nilkanth Atmarani, for the respondents.
M a c l e o d , C. J,:—This is an appeal from the decision 

of the Assistant Judge of Bharwar, who, reversing the 
decree of the trial Court, dismissed the plaintiff’s suit 
with costs throughout. The suit was one to recover 
possession of the plaint land witli costs and future 
mesne x^rofits, on the ground that the x^laint land 
belonged to the plaintiff. His mother during his 
minority purporting to act as his guardian liad sold 
tiie land to one Ningapx)a, the deceased father of 
defendants, on August 2, 1905. The v«ale was sought 
to be set aside on three grounds ;—(1) that the sale-deed 
was a fraud on registration ; (2) that the sale was not for 
the benefit ot the plaintiff' •, and (3) that the sale was of 
the nature of a mortgage and the amount of consider­
ation had already been paid off from the profits of the 
land.

The fraud on registration set up by the plaintiff is 
based on the fact that only a portion of the land in the 
sale-deed was within the jurisdiction of the Sub- 
Registrar of Navalgund, who registered the sale-deed,
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and it is allegecl that that land was inserted in the deed 
merely for the purpose of giving jarisdiGtlon to the 
Biib-Kegistrar, the intention of the parties being that 
ifc should be reconveyed to the vendor. The Judge 
i l l  the trial Court said:—

“ The eireumstances in wliicli the two sale-deeds Feem to haTc been parsed 
lend support to the allegation that the insertion o f  the plot o f  groiuid in 
ihesale-deed now in suit was merely with a view  to give jurisdiction to the 
Sub-Registrar o f  Navalgund to register the deed. Besides Chidainbarbhat, 
H'ho is examined by the defendants, swears that the object o f  the insertion 
of the plot in the deed was merely to give jurisdiction to the Sub-Registrar 
oi Navalgund, and that tlie parties to the sale-deed in snit had no intention 
to alienate the said plot by the deed, and that the sale to him by Ningappa 
of the plot was lenami for Bliagirthibai.”

Exlilbifc 84 is the deed which transferred the plot to 
Ghidambarbhat, the benamidar for plaintilf’s mother.

The appellant relies for his argument that there was 
a fraud on registration on two cases: H arendra Lai 
Roy Clioivcllmri v. H aridasi Dehi^^\ in  w hich it was 
held that none of the i^roperties appearing in the docu­
ment to be registered was within the jurisdiction of 
the Re'^istrar, and therefore, registration was invalid ; 
and Bisivcuiath Prashad  v. Gliandra Murray an  
Chowdhurik’̂ ), in ■which it was proved that the trans­
feror had no title to the proi>erty mentioned in the 
transfer-deed which would bring it w ithin the 
jurisdiction of the Registrar. Neither of those cases is 
applicable to the facts in the xDresent case. But the 
appellant wishes us to extend those decisions to the 
facts before us. W e are concerned at present w ith the 
registration of the sale-deed. The Registrar had juris­
diction to register that document, because a portion of 
the property mentioned in the deed was w ithin his 
jurisdiction. Clearly, it no property belonging to the 
transferor appearing in the document to be registered 
is within the jurisdiction of the Registrar, registration

(iJ (1914) L. R. 41 T. A. 110 : 41 Cal. 972.
W (1921) L. R. 48 1. A. 127: 48 Cal, 509.
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1925. by siicli Registrar of tliat document would be invalid.
.̂prepared to go further and say that

evidence can be led with regard to the intention of theN A i ill>liA 1
«- parties at the time the principal document was regis-

M a l l a i p a .  |-Q again with the portion of the property
which was within the jurisdiction of the Registrar and 
which rendered its registration valid.

The next question is wlietUer the sale was for the 
benedb of the plaintitL It has been found that the 
plaintiffs mother sold the property in order to pay off 
a mortgage and, from the facts found, it ŵ as certainly 
desirable in the interests of the plaintiff that the mort­
gage should be paid off, as the profits of the land 
mortgaged were more than the interest on the mortgage, 
provided tliey could be realized.

The appellant, however, objects to the ];)ayment made 
by his mother as being excessive. There is no evidence 
that it was excessive, as the appellant took no steps 
to prove that on a proper mortgage account being taken, 
the amount i3aid by the plaintiff's mother was too 
much. Evidence was called to show that certain 
tenants had paid full rent to the mortgagee between 
1902 and 1905. As the Judge remarks, they could not 
produce the receipts of such payment. However that 
may be, the onus would certainly lie on the a|>peilant, 
if he seeks to dispute his mother’s action, to prove 
that she had over-paid the mortgagee. But even then 
that would not affect the position o£ a bona fide 
purchaser for value. It would be sufficient for him to 
inquire whether there was as a matter of fact a mort­
gage to be paid off. He w^ould not be bound to follow 
the purchase money, and ascertain that it was properly 
disposed of by the plaintiff’s guardian.

The last point urged by the plaintiff was that the 
sale by his mother was of the nature of a mortgage: 
That question was ruled out by the trial Judge on the
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•<Troi]iid that tlie Dekkhaii Agriculturists’, Act did not 
apply at the date of the sale deed, relying on the decision 
i l l  Chanhasayya v. CliennaijgacdaP-'^. Since the decision 
of the appellate Court in this case, the decision in 
Chanhasayya v. Cheyinapgavda^'^'^ was over-ruled 
by a decision of the Full Boncli^^\ Therefore there 
was no objection to the plaintiff’s contention that 
lie should be allowed to prove that the sale was 
i n  reality a mortgage transaction between his mother 
and the purchaser if the suit was one in which 
the question could be raised. But this is not a suit for 
redemption. This is a suit to set aside a sale deed. 
Therefore this is not a suit falling within the class of 
suits specified in the Dekkhan Agriculturists' Act, and 
the plain till is not entitled to take advantage of its 
provisions. As pointed out in Mt. BacJii y . Bick- 
chand̂ '̂̂  the Dekkhan Agriculturists’ Kelief Act 
gives extraordinary reliefs in certain cases wdiicli 
are specified in the Act. The appeal, therefore, fails 
and must be dimissed with costs.

V IS H VA­
IS'ATHHHAT 

l».

MALr.APPA.

1S25.

Decree confirmed. 
■ J . , G .  n .

W (1919) 44 Bom. 217.
Ga>qmt Chandmhlmi v Tulai, (_1923) 48 Boni, 214 (,F. B.).

(3̂  (1910) 13 Bom. L. R. 56 (P. 0 .).

A PPE LLA TE  CIYIL.

Before Sir Norman Macleod, Kt\, C hief Jitstlee, and Mr. Justice Coj/ajee. 
THE G. I. V . R A IL W A Y  COMPANY' ( orig in al  D efe nd an t  N o. 2). 

A ppellant  r. H A J I  TARM AJiO M ED  HASAM  (orjoiX A L  P l a in tH’-f.), 
: R espondent*.

Railway Comiiany^ UaUlity of— Ri^h Nule Form 8 — Comifjnnient o f  oil 
iitis— Leakage o f  entire content a o f  some fi.}ts— No o f  complete
paclcage— Comjpany net liable.

'"' Second Appeal No. 76:2 o f  ]92v .̂

■■■

June 2L


