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Before Mr, Justice Taraporewala.
Re, NAGINLAL MAGANLAL JAICHAND axp ormpes.™

Prosiideaey-loens Insolvency det (LIT of 1908), sections 90, 18—Tusalvency
Coupt—Jurisdiction— Tusolvency procecdings wnder Provincial Insolvency
Aot [V oof 1220)—Courls subordinate ta gk Cowurl—Power to order
() transfer or withdrawal, () stag.

#iven to the Insolvencey Comrt wnder seetion 90 of the Presidency-

The power
towns Tusolveney Aet ave only such as are exercised by the High Court in its
ordingry sriginal eivil jurisdiction, and the power of transfer vr withdrawal of
proceedings from Conrts suberdinate to the High Cowt noder section 24 of
the Civil Procedure Code i3 nat one of such powers.

Held, therefors, that the Inselvency Conrt could'not cuder section 90, with-
draw or transfer to itsell, proccedings in insolvency instituted nnder the
Provincial Tusolvency Act 1o the Couwrt of the Sobordinate Judge at
Alunedabad,

Nuvayan Vithal Sawant v, Jankibaill), relied on.

eld, further, that section 18 of the Presidency-towns Tusoiveucey Act did
wat empower the Tusolveney Court to stay the insolvency proceedings pending
in the Alunedabad Cowt, the wording of that section being copsistent only

E]

with {he constraction that *insolveney procecdings ” are not included thereiu.

Inve Maneclchand @, referved to.

Tre facts are set out in the judgment.

Jinnal, for the petitioning creditor.

Sir Chimanlal Selalvad, for the Official Liquidator.

TARAPOREWALA, J. :—The executor of the petitioning
creditor in this insolvency proceeding has taken ont
this notice of motion against the IMirst Class Subordinate
Jadge, Ahmedabad, and three other persons being the
Receivers of thoe estates of the insolvents appointed
by the First Class S8ubordinate Judge, Ahmedabad, in
insolvency proceedings pending in the said Counrt, and
Me. Shivdasani, the Liquidator of the Whittle Spinning

% In Insolvency No. 522 of 1925.
A (1015) 39 Bom. G604, @) (19292) 47 B, 275.
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and Manufacturing Company, Limited, for an order
rajeither to transfer or stay the proceedingsin the Court,
of“the Tirst Class Subordinate Judge at Ahmedabad and
arder the Receivers appointed by the First Class Sub-
pridinate Judge at Ahmedabad to hand over all the assets,
offects, papers, vouchers, information collected, &c., to
the Gfficial Assignee of Bombay subject to the payment of
<uch allowance, if any, as to this Court may seem right
to he made to the said Receivers out of the estate of the
snid insolvents come into their hands, or (#) to direct
the First Class Subordinate Judge’s Court at Ahmedabad
requesting the said Court to act merely in aid of this
Honocurable Court and anxiliary thereto in administer-
ing the estates of the said insolvents and in the
meantime for an order against the said Receivers to the
pifect ubove mentioned, and for such other directions as
to this Court may seem right.

This application was opposed by Mr. Shivdasani who
appeared by counsel.

The facts relevant to the present notice of motion are
as follows i —

A petition was presented in the Court of the First
Class Subordinate Judge, Ahmedabad, for adjudicating
all the three persons, who have Dheen adjudicated in-
solvents in the proceedings before this Court, insolvents
under the Provincial Insolvency Act. On the said
application the FRirst Class Subordinate Judge of
Ahmedabad made orders on February 18 and 19, 1923,
appointing respondents Nos. 2, 3 and 4 as provisional
Receivers respectively of the estates of the three
insolvents. Before the final order of adjudication,

however, was made by the Court at Ahmedabad a peti-
tion was presented in this Court by the petitioning

creditor for adjudicating the said thres persong

insolvents, and an order of adjudication was made
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on the said petition by this Court on March 9
19925. Thereafter on March 21, 1925, the Ahmedabad
Court made a fnal order adjudicating the said three
persons insolvents. An application was made to this
Court for stay of the proceedings in this Court under
sgetion 22 of the Presidency-towns Insolvency Act on
the ground that the insolvency proceedings were pend-
ing in the Alimedabad Court and that it would be more
convenient for that Court to proceed with the insol-
vency proceedings. The said application was henrd by
Mirza J., in the vacation and dismissed by him. T am
told that the petitioning creditor in the Abmedabad
Court, Mr. Shivdasani, has appealed against the said
vrder of My, Justice Mirza and the said appeal is pend-
ing. I was further told by counsel {or Mr. Shivdasani
that the petitioning creditor in this Court had applied
to the First Class Subordinate Judge at Ahmedabad to
stay the insolvency proceedings befere him under
section 86 of the Provincial Insolvency Act on the
ground that this Court had refused to stay the proceed-
ings pending before-it in insolvency against the said
ingolvents, and that the proceedings would be move
conveniently carried on in this Court, and that the
Abmedabad Court dismissed the application and refus-
ed to stay the proceedings pending before it. The
executor of the petitioning creditor in this Counrt has
now applied by the present notice of motion for
{vanster or stay of the insolvency proceedings in the
Abmedabad Court.

There is thus in a way an impasse. The Hecsivers
appointed by the Ahmedabad Court ave collecting the
assets of the insolvents under the orders of the Ahmed-
abad Court and the Official Assignee of Bombay is at the
same time entitled to collect the assets, the same having
vested in him under the order of adjudication passed
by this Court, and there is no doubt that it would be in
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the interest of all the parties concerned that the in-
solvency proceedings should be carried on in one or

ather of these two Courts.
The question before me is whether under the circum-

stances, I have got the jurisdiction to order either a
transfer or a stay of the insolvency proceedings pending
in the Ahmedabad Court.

Mr. Jinnah for the petitioning creditor contended
that under section 90 of the Presidency-towns In-
solvency Act this Court has the like powers and has to
tollow the like procedure, as it has and follows in the
exercise of its ordinary original ecivil jurisdiction, and
that under section 24 of the Civil Procedure Code the
Court has power to withdraw any suit, appeal or other
proceeding, pending in any Court snbordinate to it, and
try or dispose of the same. As pointed out by me, in
the course of the argument, it has been held by a
Fuil Benech of this Court in Narayan Vithal Samant
v. Janlkibai®, that the powers under section 24 of with-
drawal can be exercised by the Judge sitting on the
Appellate Side of this Court only and not by a Judge
sitting on the Original Side of the High Court. The
powers of the Insolvency Court given thereto under
section 90 of the Presidency-towns Insolvency Act,
heing only such powers as are exercised by thig Court
in the exerciseof its ordinary original civil jurisdiction,
the power of transfer or withdrawal is necessarily not
one which is delegated to this Court under section 90
and is therefore not one which thig Court can exercise.

Mr. Jinnah relied upon the decision in Srinivasa
Aiyungar v. The Official Assignee of Madras®, There
the learned Judges assumed that the Judge sitting on
the Original Side could exercise the powers under
section 24 of the Civil Procedure Code. Therefore the
decision is of no value in this matter. ‘ '

M (1915) 39 Bom. 604, - @ (1918) 38 Mad, 472.
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T hold that I have no power as a Judge in insolvencr
to order o withdrawal of the proceedings in insolvency
from the Court of the Subordinate Judgeat Ahmedabad
to this Court.

Mr. Jinnal then contended thab in any eveni nnder
section 18 of the Presidency-towns Insolvency Act
this Court had power to stay the insolveuey proceed-
ings in the Ahmedabad Court. The section, in my
opinion, is not very happily worded. The corrvespond-
ing section in the English Bankruptey Act of 1014 is
section 9. It runs as follows :—

0, (1) The Conrt may, at any time after the presentation of « benkrapan
petition, stay any action, execution, or olber legal process against the
property or person of the debtor, and any Court in which procecdings o
pending against a debtor way, on proof that a bavkruptey petition has lieen
presented by or against the debtor, either stay the proceedivgs or allow fluay
to continue on such terws as it may think just.”

The wording of section 9 of the English Bankruptey
Act would clearly not include insolvency proceedings
which may be initiated by the debtor himself or by
his creditors.

The object of section 9 of the English Banloraptey Act
and of section 18 of the Presidency-towns Insolvency
Act is really te protect the property and person of the in-
solvent fromany action, execution or other legal process,
against him, and to ensarve the proper administration
and distribution of his estate among the creditors.

Looking at section 18 itself [ am of opinion that the
wording thereofl is more consistent with the interpret-
ation that insolvency proceedings are not included
under that section. The sub-clause (7) gives the power
to this Court to stay any suit ov other proceeding pend-
ing againgt the insolvent in any Court. Now, ii-
solvency proceedings could only be pending before the
Judge exercising insolvency jurisdiction in the High
Court. Therefore, any suit or other proceeding, so fur
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as the Judge or Judges of this Court are concerned, must
necessarily mean suit or other proceeding other than
an insolvency proceeding. As to insolvency proceed-
ings this Court is empowered to stay them wvnder sec-
toin 22 in its own Court.

Coming to sub-clause (2) of section 18, which provides
for the service of the order made under sub-clause (1), it
directs that the order may he served on the plaintifl o
other party prosecuting such suit ov proceeding. Now,
in the insolvency proceedings, there is neither the
plaintiff nor any party prosecuting the proceeding
immediately after the adjudication order is made. 1t
is the Court that administers the estate of the insolvent,
and the Official Assignee who takes all the mecessary
steps for collecting the estate of the insolvent and dis-
tributing the property among the creditors. There is
no party which can be said to prosecute the proceedings.
There is no doubt that when the petition is presented
by the creditor, so far as the hearing of the petition and
making of the order is concerned, he is a party thereto
prosecuting the said petition. DBut immediately an
order of adjndication is made, he is no longer a party
prosecuting the proceedings under such order although
he is entitled to appear under certain circumstances
before the Court and ask for directions jnst as any
other creditor is entitled to do. ‘

Had the insolveney proceedings been included under
section 18, one would have found some provision in
sub-clanse (2) for service of the order made under sub-
clause (1), on a Recciver of the insolvent’s estate appoint-
ed by any other Court exercising jurisdiction in in-
solvency. In my opinion, the wording of sub-clause (2)
is consistent only with the construction that in-
solvency proceedings are not included under section 18,

The provision as to service of the order staying any
action or proceeding under the Knglish 'Bﬁlﬂ?)‘.‘k‘:pﬁ?}’
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Actiscontained in section @, sub-clause (2) and is identi-
sl with the provision undor section 18, sub-clause (2) of
the Presidency-towns Insolvency Act.

This point is also made clear by looking at the other
sections of the Presidency-towns Insolvency Aect, the
Provincial Insolvency Act, and the English Bankruptey
Act. Section 22 of the Presidency-towns Insolvency
Act specifically provides for stay of insolvency pro-
ceedings in one Court when they ave pending in more
than one Court. That section enables the Court to
stay its own proceedings and not to order some other
Court to stay procecdings, and the powers are exereis-
able on the Court being satisfied that the insolvency
proceedings are pending in any other British Court
and that the property of the debtor could be more con-
veniently distributed by such Court among his
creditors. No doubt, an application was made under that
section to this Court to stay the proceedings pending
in this Court and this Court vefused to do so. It merely
means thatin the exercise of the discretion given underv
section 22, this Court thinks that the other Court in
which the insolveney proceedings are pending would
not be able more conveniently to distribute the property
of the debtor.

Then coming to the Provincial Insolvency Act, it
appears that the District Courts and the Couvts sub-
ordinate thereto, which exercise ingolvency jurisdict-
ion wnder section 8 of the Provineial Insolvency Act.
have not been given a power to stay any suit or other
proceeding pending against the  insolvent in any
other Court, but it is provided by section 29 that any
Court in which the suit or other proceeding is pending
shonld, on proof of proceedings under the Provincial In-
solveney Act, either stay the proceedings or allow them
to contintie on such terms as the Court may think fit.
However, section 22 of the Presidency-towns Insolveney
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Aet is reproduced in section 36 of the Provincial In-
solvency Act, and the District Courts are given the same
powers to stay their proceedings on proof of pendency of
insolvency proceedings in another Court against the
same debtor and that property of the debtor could be
more conveniently distributed by such other Court.
The reproduction of section 22 of the Presidency-
towns Insolvency Aect in the Provincial Insolvency
Aet shows that the insolveney proceedings are con-
sidered on o diffevent footing from a suit or other pro-
ceeding pending against the insolvent and thervefore
they are treated separately by separate sections.

It is to be noted that under the English Bankruptey
Act insolveney jurisdiction is given both to the High
Court and to the County Courts. By section 105, sub-
clanse (73, of the English Bankruptey Act it is specific-
ally provided that a Court having jurisdiction under
the Act shall not be subject to be restrained in the exe-
cution of its powers under the Act by the order of any
other Coart, nor shall any appeal lie from its decision
exeept in manner divected by the Act.

Section 100, sub-clause (2) provides for transfer of pro-
ceedings in bankruptey from one Court to another as
follows :—

*Any proceedings in bankruptey may at any time, and at any stage thereof,
and either with or without application from any of the parties thereto, be
traustorred by any preseribed authority and in the prescribed manner from oue
Conrt to ancther Court, or may, by the like authority, be retained in the Court
in which the proceedings were commenced, althougl it may not. be the Court

in whieh the procecdings ought to have beeu commenced.”

By section 172 it is provided that the Lord Chan-
cedlor may with the concurrence of the other Lords
make general rules for carrying into effect the objects
of the Act provided that the general rules so made
shall not extend the jurisdiction of the Court,
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The Bankruptey Rules of 1915 made nnder the
powers so given provide by Rules 15 to 25 for the
transfer of insolvency proceedings from one Court to
another.

The Enelish Bankruptey Act thus makes it guite
clear that scetion 9 thereof, on which section I8 of
the Presid ney-towns Insolveney Act is based, does
not empower the Court exercising the insolvency
jurisdiction to stay proceedings in insolvency pending
in any other Court.

On all these considerations, I havs come to the con-
clugion that section 18 docyg not empower me in the
exercise of insolvency jurisdiction to stay insolvency
proceedings in the Ahmedabad Coart.

Although in the course of the argament, couunsel
stated to me that they had not found any decision on
the construction of section 18, T have {ound that there
is one given by My, Justice Marten (In re Maneci:-
chand®),  Mr. Justice Marten came to the same
conclusion and held that section 18 did not empower
this Court to stay proceedings in insolvency in any
other Court. Mr. Juostice Marten held 'that the
words “othier proceeding”™ in section 18 shouald he
ejusdern generis or analogous to a suit. He, however,
put his judgment on another ground, namely, that the
District Court was not sabject to the superintendence
of the Commissioner in insolvency and that con-
gsequently on that ground alone section 18 wasg not
complied with., With great respect to the learned Judge,
I do not agree with him on this point. If the said
consiruction wag corrret, the words in section 18,
sub-clause (I} “or in any other Court, subject to the
superintendence of the Conre™ would he absolutely nugs-
tory and of no effect because the power to stay procecd-
ings pending against an insolvent before any Judge or

M (1922) 47 Do, 275.
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Judges of the High Court is provided for in the first
part of the section. The meaning put upon the word
= Court 7 in the section by Mur. Justice Marten, however,
is, in my opinion, not corvect, in view of the definition
of the word * Conrt” as used in the Presidency-towns
Insolvency Act. Section 2 (4) defines the “ Court”™ as
the Conrt exercising jurisdiction under the Act, and
section 8 provides that the Courts having jurisdiction
in insolvency uunder the Act shall be:—

(«) the High Court of Judicatuve at Ifort William,
Madras, and Bombay ; and

() The Chief Court of Lower Burma.

Therefore the Court exercising jurisdiction under the
Tusolvency Actis the High Court of Bombay and not an
individual Judge thereof. Section4 makesit quite clear.
It provides that all matters in respect of which jurisdic-
tionis given by this Act shall be ordinarily transacted
and disposed of by or under the divection of one of the
Judges of the Court, and the Chief Justice or Chief
Judge shall, from time to time, assign a Judge for that
purpose. I am therefore exercising this jurisdiction by
reason of the Chief Justice having assigned me as the
Judge for transacting and disposing of matters in insol-

vency. But I am exercising the jurisdiction which is
given to the High Court under section 3. Section 18,
sub-clause (/) farther makes it clear that the * Court”
referred to therein is the High Court as the power is
given by the first part of the section to stay any suit
or any proceeding pending against insolvent before
any Judge ov Judges of the Court. The Judge or
Judges of the Court are necessarily of the High Court
and cannot refer to a single Judge, who by reason of
being assigned for that purpose exercises jurisdiction in
insolvency. The District Court of Ahmedabad as much
as any other District Court or Subordinate Judge’s
Court in the Bombay Presidency is subjecﬁ 'to the
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superintendence of the High Court. Thercfore in the
exercise of the jurisdiction of the High Court in insol-
veney, I have power under section 18 to stay any suit
or other proceeding pending against the insolvent in a
District Court or Subordinate Judge's Court in the
Bombay Presidency which is snbject to the superin-
tendence of the Bombay High Court.

“The notice of motion fails so far as prayer {«) is
concerned.

Coming to praver () of the notice of motion the
petitioning creditor has asked for that relief under
section 126. In my opinion as the order of this Court
refusing to stay insolvency proceedings is ander appeal.
it would be [ntile to give any directions as prayed for
by the executor of the petitioning creditor until the
appeal is decided. If the Appeal Court reverses the
order of this Court, all insolvency proceedings in this
Court will be stayed or annulled and there would be no
occasion to ask for the aid of the Ahmedabad Subordin-
ate Judge's Court under section 126, 1f the order of
this Court is confirmed by the Appeal Court the uest-
ion will then arise, if no proper steps arve taken for the
transfer of the insolvency proceedings in the Ahmed-
abad Subordinate Judge's Court to this Court, asto how
tar the Ahmedabad Court should be asked to aid this
Conrt in the insolvency proceedings under section 126,
The executor of the petitioning creditor may then
renew his application on proper grounds. At present
I'do not sec any use in giving any directions under
prayer () of the notice of motion.

I, therefore, make no order on this notice of motion.

Solicitors for the petitioning creditor: Messrs, Patel
& Hzelkiel,

Solicitors  for the Official Tiquidator: Messrs.
Thailordas & Dari.

J. 8 K,



