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Before Mr. Judice TaraporBu-am.

Ite. N A G I N L A L  i l A G A N L A L  J A I G H A N D  and oteiers/̂
lft‘25. Pi'eshl/'neif-ioirns Insolvencfj Aei ( I I I  o f 1909), secthnfi 90, 18— hisoUency

C ourt— Jurb}(Vt€thyn— luH olvm cy procecAlings w ider P ro v in c k il  Insolvene>,i 
_____ _______ _ (F o f  1920)—Coinis suhordhiale  to ITnjh Ckjurl—P o irer ta order

(a ) trcuiPifer or withdrawal, (h ) staij.

T h e  p o w e r s  g i v e n  t o  t ' l e  I n s o l v e n c y  Court u i h I c t  s o c t i o n  9 0  o f  t h e  P r e s i d e n c v -  

( m v n s  Insolvency Act a r e  only s u c l t  fts are exercised liy the High Court iu its 
o r d i n a r y  o v ig in a l  c i v i l  juvi«.dicti(TO, a n d  t l i e  p o w e r  o t  t r a n s f e r  o r  w i t h i i r a w a l  o f  

proceedings f r o m  Courts su bc  r d i n a t e  to the High C o u r t  under section 2 4  of 

t h e  C iv i l  P r o c e d u r e  C o d e  is not one o f  such powers.

I le k l,  t l i e r e f o r o ,  t h a t  t h e  I n s o l v e n c y  C o u r t  c o u l d ' n o t  u n d e r  s e c t i o n  9 0 ,  w i t h ­

d r a w  o r  t r a n s f e r  t o  i t s e i f ,  p r o e e e d i n g s  i n  i n s o l v e n c y  i n s t i t u t e d  lu jc le r  t h e  

P r o v i n c i a l  I n s o l v e n c y  A c t  i n  tlie C o u r t  o f  t h e  S u b o r d i n a t e  J u d g e  a t  

i V h m e d a b a t l

W im ij/a 'i V H lm l Samant V. Jank iba iW ^  OB.

Held., f u r t h e r ,  t h a t  s e c t i o n  IQ  o £  t h e  P j - e s i d e n c y - t o w n s  l u s o i v e u c y  A c t  d id  

n o t  e n i j i o w e r  t h e  I n s o l v e n c y  C o u r t  t o  sstay t h e  i n s o l v e n c y  p r o c e e d i n g s  p e n d i n g  

i n  t l i e  A lo J i e i l a b a d  C o u r t ,  t h e  w o r d i n g  o f  t h a t  s e c t i o n  b f i n g  c o n s i s t e D t  on ly  

w i t h  t h e  c o n s t r u c t i o n  t i i a t  “ i n s o l v e n c y  p r o c e e d i n g s ' ’ a r e  n o t  i n c l u d e d  t h e r e i n .

ht. re Manechcliand , refurred to.

T h e  facts are set oat in  tlie ju d gm en t.

Jinnah, for the petitioning creditor.
Sir Chlmanlal Betalvacl, for tlie Official Liqiiiclator.
Tarapobewala, J. ;—The executor of the petitioning 

oreditor in this in.solvencj?- proceeding has ta.ken out 
tlas notice of motion against the First Glass Subordinate 
Judge, Ahoiedabad, and three other persons being the 
Receivers o! the estates of the insolvents ax^pointed 
by the First Class Subordinate Judge, Ahmedabad, in 
insolvency proceedings pending in the said Court, and 
Mr. Shivdasani, the Liquidator of the W hittle Spinning

® I n  I n s o l v e n c y  N o .  322 o f  1925.
(II ( 1 9 1 5 )  3 9  B o m .  G 0 4 .  (a) ( 1 9 2 2 )  4 7  B o m .  2 7 5 .



a n d  M aniifacturing Company, Liuiited, for an order 1926.

f (I) e i t h e r  to transfer or stay the proceedings in tlie Court 
o f  tlie First Class Subordinate Judge at Aliniedabad and Maganlal,
order tlie Receivers appointed by the First Class Sub- 
ord in a te  Judge at Ahmedabad to hand over all the assets, 
effects, papers, Youciiers, information collected, &c., to 
tlie Official Assignee of Bombay subject to the payment of 
,rjuch allowance, if any, as to this Court may seem right 
to be made to the said Receivers out of the estate of the 
said insolvents come into their hands, or (b) to direct 
the First Glass Subordinate Judge’s Court at iVlimedabad 
requesting the said Court to act merely in aid of this 
H o a o u ra ls le  Coart and auxiliary thereto i i i  administer­
ing the estates of the said insolvents and in the 
meantime for an order against the said ReceiA^ers to the 
elfect above mentioned, and for such other directions as 
to this Court may seem right.

This application was opposed by Mr. Sliivdasani who 
•appeared 1\7  counsel.

The facts relevant to the present notice of motion are 
as follows :—

A petition was in'esented in the Court of the First 
Class Subordinate Judge, Ahmedabad, for adjudicating 
all the three persons, who have been adjudicated in ­
solvents in the proceedings before this Court, insolvents 
under the Provincial Insolvency A c t .: On the said 
application the First Class iSuborclinate Judge o f 
Ahmedabad made orders on February 18 and 19,192o, 
appointing respondents Nos, 2, 3 and 4 as i)rovisional 
Receivers resj)ectiYely of the estates of the three 
insolvents. Before the final order of adjudication, 
however, was made by the Court at Ahmedabad a peti­
tion was presejited in this Court by the petitioning 
creditor for adjudicating the said three persons 
insolvents, and an order of adjudication was made
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i'.)25. Oil tlie said petition by this Court on Mardi 9, 
Thereafter on March 21,1925, the Ahmedabad 

itS iA L , Gotirt made a final order adjudicating the said three 
persons insolvents. An application was made to this 
Court for stay of the proceedings in tbiH Court under 
section 22 of the Presidency-towns Insolvency Act on 
the ground tbafc the insolvency proceedings were pend­
ing in the Ahmedabad Court and that it would lie more 
convenient for tliat C'Onrfc to proceed witli the i?isol- 
vency proceedings. The said application was heard by 
Mirza J., in the vacation and dismissed by him. I ain 
told that the petitioning creditor in tlie Abmedabad 
Court, Mr. Shivc-asani, has appealed against the said 
Order of Mr. Justice Mirza and the said appeal is pend­
ing, I was further told l)y counsel for ]\Ir. Shivda.sani 
that the petitioning creditor in this Court liad applied 
to the First Class Subordinate Judge at Ahmedabad to 
stay the insolvency proceedings before him under 
section of the Provincial Insolvency ilct on tlie 
ground tliat this Court liad refused to stay the]3roceed- 
ings pending l)efore- it in insolvenc^MigalDst the said 
insolvents, and that the proceedings would be more 
conveniently carried on in this Court, and that the 
Ahmedabad Court dismissed the application and refus­
ed to stay the proceedings pending before it. The 
e:secutor of the petitioning creditor in this Court has 
now applied by the present notice of m otion for 
transferor stay of the insolvency pi'oceedings in the 
Abmedabad Court,

There is thus in a w’ay an impasse. The l.ieceivers 
appointed by the Ahmedabad Court are collecting the 
assets of the insolvents under the orders of the Ahmed­
abad Court and the Official Assignee of Bombay is at the 
same time entitled to collect the assets, the same liaviD|| 
vested in him under the order of adjudication passed 
by this Court, and there is no doubt that it would be in
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tlie interest of all tlie parties concerned tiiat tlie in- 1925.
«()lvency proceecliDgs should be carried on in  one or ' ̂ ̂„ . . „  , Naoixlal
otlier ot these two Courts. Maganlal,

The question before me is whether under the circum- Re.
stances, I  have got the Jurisdiction to order either a 
transfer or a stay of the insolvency proceedings pending 
in the Ahmedabad Court.

Mr. Jinnah for the petitioning creditor contended 
tliat under secti6n 90 of the Presidency-towns In­
solvency Act this Court has the like powers and has to 
folhiw the like procedure, as it lias and follows in the 
oxercise of its ordinary original civil Jurisdiction, and 
that under section 24 of the Civil Procedure Code the 
Court has power to withdraw any suit, appeal or other 
proceeding, pending in any Court subordinate to it, and 
try or dispose of the same. As pointed out by me, in 
tbe course of the argument, it has been held by a 
Full Bench of tliis Court in Narayan Vithal Samant 
V. Janlribal^\ that the po wers under section 24 of w ith­
drawal can be exercised by the Judge sitting on the 
Appellate Side of this Court only and not by a Judge 
sitting on tlie Original Side of the High Court. The 
powers ol; the Insolvency Court given thereto under 
section 90 of the Presidency-towns Insolvency Act, 
j)eing only such powers as are exercised by this Court 
ill the exercise of its ordinary original civ il Jurisdiction, 
the power of transfer or withdrawal is necessarily not 
one which is delegated to this Court under section 90 
and is therefore not one w hich this Court can exercise.

Mr. Jinnah relied upon the decision in Srinwasd
A'iyangar v. The Official Assignee o f iMcidras '̂̂ . There
the learned Judges assumed that the Judge sitting on
the Original Side could exercise the powers under
section 24 of the Civil Procedure Code. Therefore the
decision is of no value in this matter,

W (1915) 39 Bom. 604. (1913) 38 Mad. 472.
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1925, I bold tliafc I liave no power as a Judge in iodoiveiicv
------- order a witlidrawal of the [}roceedi]igs in insolvency

from the Court of the Subordinate Judge at Ahmedabad
to this Court.

Mr. Jinnali then contended tliat in. any event rindei* 
section 18 oi; the PreBideney-towns Insolvency Act 
this Court had power to stay the insolvency proceed­
ings in the Ahniedabad Court. The section, in my 
opinion, is not very happily worded. The correspond­
ing section in the English Bankruptcy A ct of 1914 i,s 
section 9. It runs as follows :—•

“  9. (1 ) The Court may, :it any time after tliepresentatiuu nf a iKiukniin.-v
petition, stay any action, execution, or other legal process against tht- 
property or person o f  the delitur, and any G'lUrt in whieli proeei;(h'ji.qs art- 

pending against a debtor m ay, ovi proof that a batikniptcy petition lias 
presented by  or against the debtor, either stay the proceedings or allow ilu-iu 
to continue on such terms a.s it m ay tldnk ju st.”

The wording of section 9 of the English Bankruptcy 
Act w '̂ould clearly not include insolvency proceedings 
which may be Initiated by' the debtor himself or by 
his creditors.

The object of section 9 of the English Bankruptcy Act 
and of section 18 of the Presidency-towns Insolvency 
Act is really to protect the property and person of tlie in­
solvent from any action, execution or other legal i^rocess, 
against him, and to ensure the i3roper administration 
and distribution of his estate among the creditors.

Looking at section 18 itself i am of opinion that the 
wording thereof is more consistent wdth the interpret­
ation that insolvency proceedings are not included 
under that section. The sub-clause (./) gives tlie power 
to this Court to stay any suit or other proceeding pend * 
ing against the insolvent in any Court. Now, in­
solvency proceedings could only be pending before the 
Judge exercising insolvency Jurisdiction in' the High 
Court. Therefore, any suit or other proceeding, so far
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JU.

as the Judge or Judges of tliia Oonrt are concerned, must 10‘25.
necessarily mean suit or otlier i^roceeding oilier tliaii “  
an insolvency proceeding. As to insolvency proceed- 
ings tills Court is empowered to stay them under sec- 
toin 22 in its own Court.

Coming to snb-clanse {2) of section I S, wliicli pro vides 
for the service of the order made under sub-clause ( i) ,it  
directs that the order may be served on the plaintiff oi 
other party prosecuting such suit or proceeding. Now, 
in the insolvency proceedings, there is neither tlie 
plaintiff nor any party prosecuting the proceeding 
immediately after the adjudication order is made. It 
is the Court that administers the estate of the insolvent, 
and the Official Assignee who takes all the necessary 
steps for collecting the estate of the insolvent and dis­
tributing the property among the creditors. There as 
no party which can be said to prosecute the x^roceedings.
There is no doubt that when the petition is presented 
by the creditor, so far as the hearing of the petition and 
making of the order is concerned, he is a party thereto 
prosecuting the said petition. But immediately an 
order of adjudication is made, he is no longer a party 
prosecuting the proceedings under such order althGUgli 
he is entitled to ap|)ear under certain cireiimstances 
before the Court and ask for directions jnst as any 
other creditor is entitled to do.

Had the insolvency proceedings been included under 
section 18, one would have found some provision in 
sub-claose (2) for service of the order made under sub- 
clause (i)j on a B,eceiver oi the insolvent’s estate appoint­
ed by any other Court exercising jurisdiction in in­
solvency. In my opinion, t]ie wording of sub-c]i!.u,se i‘I )  
is consistent only with the construction that in­
solvency proceedings are not inoluded under .section 18.

The provision as to service o£ the order staying any 
action or i^roceeding under the Englisli Banlcruptcy
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1925. Act iscoiitainecl in sectiou 9, sub-clause (2) and is identi-
-- eal witli the provision under section 18, sub-clause (1?) of

Nagi.vi.al Prcsidencv-towns Insolvency Act.i*lAGAXLAI.,
Tills point is also made clear by looking at the other 

sections of the Presidency-towns Insolvency Acfe, the 
Provincial Insolvency ^Ict, and the English Bankruptcy 
Act. Section 22 o£ the Presidency-towns Insolvency 
Act specifically provides for sta}  ̂ of insolvency pro­
ceeding's in one Court when they are pending in more 
than one Court. Tliat section enables the Court to 
stay its own proceedings and not to order some other 
Court to stay p>roceedings, and the powers are exercis­
able on tlie Court being satisfied that the insolvency 
i:)roeeedings are trending in any other British Court 
and that the property of the debtor could be more con­
veniently distributed b}  ̂ such Court among Ills 
creditors. No doubt, an application was made tinder that 
section to this Court to stay the proceedings pending 
in this Court and this Court refused to do so. It merely 
means that in the exercise of the discretion given under 
section 22, this Court thinks that, the other Court in 
which tlie insolvency proceedings are pending ■would 
not be able more conveniently to distribute the property 
of the debtor.

Then coming to the Provincial Insolvency A.ct, it 
appears that the District Courts and the Courts sub­
ordinate thereto, which exercise insolvency jurisdict­
ion under section 3 of the Provincial Insolvency Act. 
have not been given a power to stay any suit or other 
proceeding pending against the insolvent in any 
other Court, but it is provided by section 29 that any 
Court in wdiich the suit or other proceeding is pending 
should, on proof of proceedings under the Provincial In­
solvency Act, either stay the proceedings or allo^v them 
to continue on such terms as the Court ma}  ̂ think fit. 
However', section 22 o£ the Presidencv-towns Insolvencv
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A c t fe ill section 36 of the Provincial In-
solvency Act, and tlie District Courts are glYeiithe same

I jL 1 • 1 • i? ' i! T c  iS .A G lN I-A Lpowers to stay tlieir proceedingB on proot or x^eiidency ot macunlal. 
iiisoh'eiicv' x^roceedings in another Court against the 
s a m e  debtor and that property of the debtor could be 
more conveniently distributed by such other Court.
The reproduction of section 22 of the Presidency- 
towiis Insolvency Act in the Provincial Insolvency 
Act shows that the insolvency proceedings are cod- 
sidered on a dilferent footing from a suit or other i3ro- 
ceeding pending against the insolvent and therefore 
they are treated separately by separate sections.

It is to be noted that under the English Bankruptcy 
Act insolvency _jnrisdictioii is given both to the High 
Court and to the County Courts. By section 105, sub- 
clause oi the English Bankruptcy Act it is specific­
ally provided that a Court having jurisdiction under 
the Act shall not be subject to be restrained in the exe­
cution of its jiowers under the Act by the order of any 
oilier Court, nor shall any api)eal lie from its decision 
except in manner directed by the Act.

Section 100, sab-clause|2) provides for transfer of pro­
ceedings in bankruptcy from one Court to another as
f o U o w S

Ally proceedings in Itankniptcy luay at any titne, and at any staga thereof, 
atui inTJier with or without applicatiou from  any o f  the pai-ties thereto, be 
transtV‘rrf‘(] by any pniKcribed authority and in: the proscribed manner from  otic 
Coiiri, to another Court, or may, by the like authority, be x'etained in the Court 
in which tlic' proceedings were comnienced, althoiigli it may not be the Court 
in which the prococdingsought to have been commenced.”

By section 172 it is provided tliat the Lord Chan­
cellor may -with the concurrence of the other Lords 
make general rules for (iaiTying into effect the objects 
of the Act provided that the general rules so made 
shall not extend the iurisdiction of the Court,
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n̂~K The B a o k r a p t e y  R u l e s  at 1915 m a d e  n j i d e r  i l ie
p ow ei 'j j  so g iv e n  p r o v i d e  b y  H ii le s  18 t o  'iO f o r  tlio  
t r a n s fe r  o f  i i i s o l v e n c y  p r o c e e d i n g s  f r o m  o n e  C o u r t  l o  
a n o th e r .

Tiie Eng[lsli Bankruptcy Act tlins makes it quite 
clear that section 9 tliereot, on whicli section. 18 of 
the Pfesid-iicy-towiis Insolvency Act is based, does 
jiofc empower the Court exercising the insolvency 
jurisdiction to stay proceedings in insolvency pending 
in any other Court.

On all. these considerations, I have come to the coii- 
cltision that section 18 does not empower me in the 
exercise of insolvency jnrisdiction to stay insolvency 
proceedings in the Ahraedabad Court.

Althongh in the course of the arganient, couiisel 
stated to me that they had not found any decision on 
the construction of section 18, I have found tliat there 
is one given l)y Mr, Justice Marten ( I n  r e  2I a ? i e e k ‘ 

chand^'). Mr. Justice Marten came to the same 
conclusion and held that section 18 did not empower 
this Court to stay proceedings in insolvency in any 
other Court. Mr. Justice Marten held ' tliat t iie 
words “ other proceeding” in section 18 slioiild Ise 
e ju s d e m  g e n e r is  or analogous to a suit. He, however, 
put his judgment on another ground, namely, that tlie 
District Court was not saliject to the superintendence 
of the Commissioner in insolvency and that con­
sequently on that ground alone section 18 ŵ as not 
complied with. With great respect to the lear.ned Judge, 
I do not agree witli him on this point. If the said 
construction was corrrct, tlie words in section IS, 
sub-clanse (/) ‘ or in any other Court, subject to the 
superintendence of the Coart'’ would l>e absolutely niiga- 
tory and of no effect becBxise the powder to sta\-̂  proceed-: 
ings pending against an insolvent before any Judge or'

(1922) J7 Bum. 27o.
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Jiitlges of the Hift'li Court is provided for in tlie first 1025. 
part of tiie section. The meaning put upon tlie word 7 7 .

Court ” in the section by Mr. Justice Marten, however, 
is, ill my opinion, not correct, in view" of the delinitioii 
of the word “ Court” as used in the Presldency-towns 
Insolvency Act. Section 2 (/i) defines t h e C o u r t  ’’ 
the Court exercising jurisdiction under the Act, and 
section 3 inmndes that the Courts having jurisdiction 
in insoivency under the Act vshall be :—

(a) the High Court of Judicature at Fort W illiam ,
Madras, and Bombay ; and

(b) The Chief Court of Lower Burma.
Therefore the Court exercising jurisdiction under the 

Insolvency Act is the High Court of Bombay and not an 
indiAudual Judge thereof. Section4 makes it quite clear.
It provides that all matters in resj)ect of wdiich. jurisdic­
tion is given by this Act shall be ordinarily transacted 
and disposed of by or under the direction of one of the 
Judges of the Coort, and the Chief Justice or Chief 
Judge shall, from time to time, assign a Judge for that 
purpose. I am therefore exercising this juiisdictioii by 
reason of the Chief Justice having assigned me as the 
Jijdge for transacting and disposing of matters in  insol­
vency. But I am exercising the jurisdiction wdiich is. 
given to the High Court under section 3. Section 18̂  
sub-clause (i) further makes it clear that the “ Court ”■ 
referred to therein is the High Court as the power is 
given by the first part of the section to stay any suit 
or any proceeding pending against insolvent before 
any Judge or Judges of the Court. The Jutige or 
Judges of the Court are necessaiiiy of the High Court 
and cannot refer to a single Judge, who by reason of 
being assigned for tJiat purpose exercises j n r i s d i c t i o j i  i n  
insolvency. The District Court oE Ahmedabad as much 
as any other District Court or Subordinate Judge’s 
Court in the Bombay Presidency is subjcct to the
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]{)25. superintendence of tJie HigJi Court. Therefore in the 
___— ,■>[’ tlie jiirisdietion of the High Court in insoi- 

vency, I huÂ e power under section 18 to stay any suit 
o r  o t h e r  proceeding pending against tlie insolvent in a 
District Court or Subordinate Judge's Court in the 
]joinbay Presidency which Is subject to the superin­
tendence of the Bombay High Court.

The notice of motion fails so far as prayer (a) is 
concerned.

Coming to prayer (b) o!; tlie notice of motion the 
petitioning creditor has asked for that relief under 
section 126. In my opinion as the order of this Court 
rehising to stay insolvency proceedings is under appeal, 
it v̂ ôuhl Ije futile to give any directions as prayed for 
Ijy the executor of the petitioning creditor until the 
appeal is decided. If the Appeal Court reverses the 
order of this Court, all insolvency proceedings in this 
Court will be sta^ êd or annulled and there would be no 
occasion to ask. for the aid of the Alimedabad Subordin­
ate Judge's Court under section 126. If the order of 
this Court is confirmed by the Appeal Court the quest­
ion will then arise, if no proper steps are taken for the 
transfer of the insolvency pi'oceedings in the Ahmed- 
nbad Subordinate Judge's Coui’t to this Court, as to how 
far the Ahmedabad Court should be asked to aid this 
Court in the insol vency proceedings under section 126. 
The executor of the petitioning creditor may then 
renew his application on proper grounds. At present 
I do not see any use in giving any directions under 
prayer (7,;) of the notice of motion.

I, tlierefore, make no order on this notice of motion.
Solicitors for the petitioning creditor: Messrs. Patel 

: 4- Ezekiel,
Solicitors for the Official J^iquidator: Messrs.

Tha koi ‘(his tv D aru .
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