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1925. the time the shares were forfeited. In this case, tlie 
plaintill: company exercised the power of i'orfeitore on 
xiugnst ;■), 1̂ )21, and the suit having been instituted on 
Julj  ̂ 31, 1924, is ]iot barred by limitation.

>Solicitors for appellant: Messrs. Payne Go.

Solicitors for respondents : Messrs. Mulla Sf Mulla.
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Before Sir Norman Macleod, K t., Chief Justice and 
M r. Justice Goyajee.

1925. E. IC. MODY& Co., KIIUSHI RAM II IRAN AND (A p p e lla n ts  and oruiin 'a l 
MartiJi 18. Defendan'i’s) v. MAHOMEDBHAI ABDOOL HOOSEIN & Co. (R e s p o n ii-

E N T S  A N D  O R IG IN A L  P l a I N T I F F S ) * .

Bombay Rejit (W a r Restrictiom) Act (Buinhuy A ct I I  o f  19'IS), m 'tiom  1, 
jyrooiso, and 10 A— Ejectment by landlord— AppUcation fo r  rrst oral ion ot 
possession— Expiry o f Rent A ct— Deiermination of proceeding a.

The plaintiffs iiled a suit to recover possession o f certain business prenii.ses 
from tlieir leiiaiits, tlie defendants, allog'ing tliat tlio pro)nise,s were i-eijnired 
reasonably and Imia fide for their own use and o«;oupatinii. In accordance 
with a consent decree stili.sequently passed therein the dufei)f!ant.s vacated the 

' premises on January 31, 1924. The plaintiffs, however, did not occupy llic 
premises themselves but in fact re-lot th/‘ni at a higher rent. Tlio defendants, 
thereupon, on Aup;ust 20, Ui24, took out a notice o f motion under section 10A 
o f  the lient Act, for an order restorinj:>’ them to possession and directin^^ the? 
plaintiffs to pay compensation. On August 31, 1924, before the niotlou eanie 
on for hearing, the Rent Act ceased to be in operation iri respect o f lnisiness 
pvernises. :

Ildd , affirming the judgment of Pratt J., that the defendants were not 
entitled to the relief clahned, the Act being a temporary Act, an'd the proceed
ings, on the e.'cpiration o f the Act, having ipso facto determined.

Applicability of the proviso to section 1 o f the Act considered.

■"Appeal No. 121 o f 1924, 0 . C. J. Suit No. 2244 o f 1923.
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M a h o m e d b h a i ilbclool Hooseiii & Co., the plaintilfs 
in this suit, j)iireliasecl an immoveable property at 
Ncigdevi Street, Bomba,y. Tiiey let a sliop on the
groLind floor of the pj'operty to ]\r<*SHrs. R. K. Motly, the 
present defendants, at a rent of Rw. 150 per mensem. 
On February 5, 19i2P>, Hoosein & Co., by their attov- 
neys’ letter called upon Messrs. R. K. Mody to vacate 
the shop occupied by them on or before March 31, 19iS, 
as the piaintitl's requij’ed the preniirfivs for theif own use 
and occupation inasmuch aw their premises at Princes 
Street, Bombay, were inwallicient for theii*requirements. 
The defendants failed to comply wdth the notice and 
the phiintilfs filed a suit against the defendants in 
ejectment, on May 29, 1923.

W hen  the suit came on for hearing a decree was 
l^asaed by consent whereby the defendants were ordered 
to vacate the premises, on or before January 31, 1924. 
The defendants duly vacated the premises on the date 
mentioned in the decree. The phnntitl'K, however, did 
not enter upon, or occupy the vacated preniises, but 
re-let them at an enhanced rent to one Januiadas 
Chaturbhuj. On this fact coming to the defendants’ 
knowledge they took out a notice of motion on August 
20, 1924, for an order, under section lOA of the Rent 
Act, that they siioold be placed in possession of the 
premises on tlie original terms and conditions, and that 
the phxintid's should pay R^. t5,60() by way of 
compensation. On August 31, 1924, however, the 
oj)eration ol' the Rent A ct in respect of business pre
mises ceased. On November 14, 1924, the notice of 
motion came on for hearing before Pratt J., and \vas 
discharged, his Lordsliip holding, that, althougli the 
motion was taken out before the expiry of the. Rent Act, 
nevertheless as from August 31, 1924, when, tlie Rent 
Act expired, all proceedings thereunder ijp̂ o facto  
expired.
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The defeiidaiits appealed.

B, J. Desai, for tlie appellant?'’.
Konga, Advocate General, with Khan., for the 

respondents.

M a c le o d , G. j .  :— Phiintiffs filed Suit No, 2244 of 1923 
on Jane 14, 192o, to evict two defendants from their two 
shops in Nagdevi Street on the gronnd that they had 
given the in notice to quit as the plain tiffs wanted 
the premises for tijeir own use and requirements. On 
the faith of this requisition tlie defendants agreed to 
vacate under a consent decree passed on August 24, 
192,H, by which they agreed to give possession by 
January SI, 1924.

On August 20, 1924, defendants took out a notice of 
motion asking the Court to pass an order not only for 
tive restoration of the premises to the defendants on the 
ground that the plaintiffs’ requisition had not been 
faUlUed, but also for damages on the ground that 
the requisition on which they were evicted was mala 
fide,

Tlie learned Judge found that the requisition on 
which the plaint proceeded was a false requisition, and 
tne occupation of the plaintills was a pretence. It was 
n o t , therefore, hona fide and in the ordinary circum- 
-stances the defendants would have been entitled on the 
notice of motion to an order for restoration, and also 
for an order for payment of such compensation as the 
Court might thinlr fit. But unfortunately for the 
defeiidants the Bombay Rent (W^ar Restrictions) Act 
(No. l i  of 1918) with reference to business premises 
expired on August 31, 1924, and no order on the motion 
had been made before that date.

The question would arise then, whether the defend
ants’ right to apply to the Court for restoration, and for 
payment of compensatiou, would survive the expiration
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of the Act. That must clejiend, as the Act was a tem
porary one, upon the constriicuon of the Act itself, 
because section 7 of the Bombay General Ghmsew Act 
will not apply to temporary statutes. The proviso to 
the first section of the Rent A ct is as follows :—

“ Provided tliat the expiration o f  this A ct shall not reutJer i'eco\'erfi.bJc any 
rent which duriiic; tlie continnanfo tliereof was irrecoverable or alTect the 
right o f  a tenant to recovei- any sum \ '̂liich dticing the oontii)uance tliereof 
wa:-i undcir this Act recoverable by biin."

That proviso originally was clearly intended to apply 
to the provisions of sections 3 and 12. Tlie learned. 
Judge remarks:—

“ The proviso, therefore, refers to two eases: (1) proceedings taken by a 
landlord and (2) pvoceedings taken by  a tenant. . The reference to proceedings 
taken by a landlord is evidently to section 3 o f the Act, and the restriction on 
the recovery o f rent In excess o f  the standard rent is continued after the expir
ation o f  the Act in respect of rerjt accniing during the continuance o f the Aet. 
Then with rovference to the proceedings taken l>y a tenant, the reference is 
evidently to section 12 o f  the Act, which enacts that where a tenant has paid 
any sum on account o f  rent in excess o f what is recoverable in case o f  etaiidai’cl 
ren(, he has a rig'lit to recovcr that sum from  his landlord.”

It has been argued that that proviso would also include 
the right of a tenant to ask the Court for payment of 
compensation under the i)i"Ovisions of section lOA. 
Now section lOA was inserted by Bombay Act X I Y  of 
1920, section 2, and it was argued by tlie respondents in 
support of tlie judgment, that if it had been intended to 
reserve the rights of the tenant to ask the Court for 
payment of compensation under section lOA alter the 
expiration of the Act, the proviso to section 1 woald have 
been amended. It seems most probable that the quest
ion whether the rights of a tenant under section lOA  
survived the expiration of the Act was not considered 
by the Legislature.

But even if that question was not considered, the 
defendants might still succeed if they cGuld bring  
themselves within the proviso to section 1. Before I
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U'25. deal with til at question, I will deal witli the question 
whether when x^roceeding'.s have commenced before the 
expiration of the Act the}- can be competent after tlie 

MAHyMi:ri- expiration of the Act in spite of their not coming
Aiiii. witliin any proviso reserving the rights ot' a tenant to

continue proceedings then pendiHg. Reference has 
been made to a passage la Halsbnry’s Laws of Eoghind, 
Vol. X X V II , p. 158, para. oOl, wdiere it is stated that if 
proceedings taken under a temporary statute are not 
terminated before the period of tlie statute expires, 
then on the expiration oL' the statnte the proceedings 
qjso faclo xive determiued. Various authorities are 
quoted for that inoposition, tlie earliest being Miller''h 
caS6̂ \̂ and no case has been cited to ns in wliicli civil 
proceedings of this nature, which only arise by virtue 
of a temporary statute, have been held competent to be 
continued after the expiration of the statute.

The fact, therefore, that these proceedings were com
menced on August 20, 1921:, before the expiration of 
the statute, will not by itself avail the defendants. They 
must come, if at all, Avlthin the iiroviso. It has been 
contended that as this is a suit for an unliquidated 
sum to be ascertained as compensation for tlie plaintiffs’ 
want of hona fides, it cannot, in any event, come 
within the proviso, which only applies to any sum 
recoverable by the tenants under the Act during tlie 
contimiaiice thereof. I doubt very mticli whether it 
can be said that an action by a tenant to recover rent, 
which should not have been paid under the provisions 
of section 12, would be a suit for an, ascertained sum, 
because although be might mention the amount of tlie 
€lairn in snit, the actnal amount due could only be as
certained by means of an inquiry. However I quite 
agree that such an action would be of a dilferent 
character from an action for unliquidated damages and

(17G4) 1 Wni. Bl. 451.
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I iLijik ilie (iriswcc' to tlie appellants' case ties in. tlie 
tu(it tliat proceedings wliicli, it 1m permissible for a 
tenant to take under section lOA are not primarily pro
ceedings to recover either an ascertained siim or liquid
ated damages. Tliey mast be instituted in the brsfc in
stance for t.be purposes of getting an order for resfcor- 
ation from tlie Court, and it is only wlien tlie Court is 
of opinion, not only tliat tlie defendant in tlie circum
stances of tbe case is’ entiih'd to restoration, l;>ut also 
tliat tlie plaintilT lias not acted bona fide, tliat the 
Court can direct payment of compcn.sation to be made 
to the tenant by the landlord. If the appellants’ con
tention were correct, then even after the expiration of 
the Act, tlie defendants on proving want of hona fides 
■on behalf of tlie landlord in turning them out, would  
be entitled to ask the Court to grant them compens
ation, although there would be no Jurisdiction in the 
Court to restore the defendants to the premises. But 
it is perfectly clear that no right is given to the tenant 
to apply to the Court for compensation only, irrespeet- 
ive of wlietlier he can get restoration or not.

W e  think, therefore, this part/icular question was not 
in the mind of tlie Legislature when section IDA was in
serted in tlie original ilct, and tliat the rights of a tenant 
to recover coinpensation under the section after the 
expiration ol tlie Act were not reserved. The appeal, 
therefore, will be dismissed, with costs.

COYAJEE, J. :-~ I  agree.
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