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the time the shares were forfeited. Tn this case, the
plaintiff company exercised the power of forfeiture on -
August 3, 1921, and the suit having been instituted on
July 31, 1924, is not barred by limitation.

Solicitors {or appellant: Messrs. Payne § Co.

Solicitors for respondents: Messrs. Mulla § Mulla.

Appeal dismissed.
0. H. B.

ORIGINAL CIVIL.

Before Sir Nurman Macleod, Kt., Chief Justice and
Mr. Justice Coyajee.

R. K. MODY & Co., KIIUSTIIRAM HIRANAND (ArpeLLANTS AND ORIGINAL

Drrexpants) ¢ MAHOMEDBHAL ABDOOL IIGOSEIN & Co. (Resposn-
ENTS AND ORIGINAL PLAINTIFFS)”.

Bombay Rent (War Restrictions) Act (Bombuy det I of 1018), sections I,
proviso, and 104—Ejectment by landlord—dpplication for restoration of
possession—Expiry of Rent Act—Determination of proceedings.

The plaintiffs filed a suit to recover possession of eertain business premises
from their tenauts, the defendants, alleging that the premwises were required
reasonably and bona fide for their own use and oceupation.  In accordance
with a consent deerce subsequently passed therein the defendants vacated the
premises on Jannary 31, 1924, The plaiotifls, however, did not occupy the
prenises themselves but o fact re-lot them at o higher vont. The defendants,
thereupon, on August 20, 1424, took out a notice of motion under section 104
of the Bent Act, for an order restoring them to possession and divecting the
plaiutiffs to pay compensation.  On Aungust 31, 1924, before the motion cune
on for hearing, the Reut Act ceased to be in operation in respect of hmsiness

premises.

Held, affirming the judgment of Pratt J., that the defendants were net
entitled to the relicf claimed, the Act being a temporary Act, and the proceed-
ings, on the expiration of the Act, baving ipso fucto determined.

Applicalility of the proviso to section 1 of the Act considered.

“Appeal No. 121 6 1924, 0. C.JJ. Suit No. 2244 of 1023,
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MAHTOMEDBHAI Abdool Hoosein & Co., the plaintifls
in this suit, purchased an immoveable property at
Nagdevi Street, Bombay. They lef a shop on the
ground floor of the property to Messrs. R. K. Mody, the
present defendants, at a rent of Rs. 150 per mensem.
On February 5, 1923, Hoosein & Co., by their attor-
neys’ letter called upon Messrs. R. K. Mody to vacate
the shop occupied by them on or before March 31, 1923,
as the plaintifls required the premises for their own use
and occupation inasmuch as their promises at Princes
Street, Bombay, were insuflicient for their requirements.
The defendants failed to comply with the notice and
the plaintiffs filed a suit aguinst the defendants in
ejectment, on May 29, 1923.

When the suit came on for hearing a decree was
passed by consent whereby the defendants were ordered
to vacate the premises, on or before January 31, 1924.
The defendants duly vacated the premises on the date
mentioned in the decrce. The plaintiils, however, did
not enter wupon, or occupy the vucated premises, but
re-let them at an enhanced rent to one Jamnadas
Chaturbhuj. On this fact coming to the defendants’
‘knowledge they took out a notice of motion on August
20, 1924, for an order, under section 10A of the Rent
Act, that they should be placed in possession of the
premises on the original terms and conditions, and that
the plaintiffs  shoald pay Rs 15600 by way of
compensation. On  August 31, 1924, however, the
operation of the Rent Act in rvespect of business pre-
mises ceased. On November 14, 1924, the notice of
motion came on for hearing hefore Pratt J., and was
discharged, his Lordship holding, that, although the
motion was taken out before the expiry of the Rent Act,
nevertheless as from August 31, 1924, when the Rent
Act expired, all proceedings therveunder ipso facto
expired.
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The defendants appealed.

B. J. Desai, for the appellants.

Kanga, Advocate General, with Khan, for the
respondents. '

MacLeoD, C. J. :—Plaintiffs filed Suit No. 2244 of 1923
on June 14, 1923, to evict two defendants from their two
shops in Nagdevi Street on the ground that they had
given them notice to quit as the plaintifls wanted
the premises for their own use and requirements. Oun
the faith of this requisition the defendants agreed to
vacate under a consent decree passed on August 24,
1923, by which they agreed to give possession by
January 81, 1924,

On August 20, 1924, defendants took out a notice of
motion asking the Court to pass an order not only for
the restoration of the premises to the defendants on the
ground that the plaintiffs’ requisition had not been
fulfilled, but also for damages on the ground that
the requisition on which they were evicted was mala

fide.

The learned Judge found that the requisition on
which the plaint proceeded was a false requisition, and
tne oceapation of the plaintilfs was a pretence. It was
not, therelore, bona fide and in the ovdinary circum-
stances the defendants would have been entitled on the
notice of mation to an order for restoration, and algo
foran order for payment of such compensation as the
Court might think fit. But unfortunately for the
defendants the Bombay Rent (War Restrictions) Act
(No. Il of 1918) with reference to business premises
expired on August 81, 1924, and no order on the motion
had been made before that date. ;

The question wounld arise then, whether the defend-
ants’ right to apply to the Court for restoration, and for
payment of compensation, wonld survive the expiration
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of the Act. That must depend, as the Act was a tem-
porary one, npon the construction of the Act itself,
because section 7 of the Bombay General Clauses Act
will not apply to temporary statutes. The proviso to
the first section of the Rent Actisas follows :—

* Provided that the expiration of this Act shall not render recoverable any
rent which during the continuance thereof was irrecoverable or alfect the
right of a tenant to recover any sumt which daring the continuance thereof
wags under this Aet recoverable by him.”

That proviso originally wag clearly intended to apply
to the provisions ol sections 3 and 12. The learned
Judge remarks:— ‘

“The praviso, therefore, refers to two cases: (1) proceedings taken by a
landlord and (2) proceedings takeu by a tesant.  The reference to procecdings
taken by o landlord is evidently to section 3 of the Act, and the restriction on
the recovery of rent in excess of the standard rent jx contivued after the expir-
ation of the Act in respeet of rent aceruing during the continuance of the Act.
Then with reference to tlie proccedings taken by a tenant, the referonce is
evidently to section 12 of the Act, which enacts that where a tenant has paid
any sum on account of rent in excess of what is recoverable in case of standard
rm‘nt, he has a right to recover that sum from his landlord.”

It has been argued that that proviso would also include
the right of a tenant to agsk the Court for payment of
compensation under the provisions of section 10A.
Now section 10A wag inserted by Bombay Act XIV of
1920, section 2, and it was argued by the respondents in
support of the judgment, that if it had been intended to
reserve the rights of the tenant to ask the Court for
payment of compensation under section 10A after the
expiration of the Act, the proviso to section 1 wonld have
been amended. It seems most probable that the quest-
ion whether the rights of a tenant under section 10A
survived the expiration of the Act was not considered
by the Legislature.

But even if that guestion was not considered, the

defendants might still succeed if they could bring

themselves within the proviso to section 1. Before I
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deal with that question, [ will deal with the question
whether when proceedings have commenced befove the
expiration of the Act they can be competent after the
expiration of the Act in spite of their not coming
within any proviso reserving the rvights of a tenant to
continue proceedings then pending. Relerence has
been made to a passage in Halsbury’s Laws of England,
Vol. XXVII, p. 158, para. 301, where it is stated that if
proceedings taken nnder a temporary statute are not
terminated before the period of the siatute expires,
then on the expiration of the statute the proceedings
ipso facto ave determined. Various authorities are
quoted for that proposition, the carliest being AMuller’s
case® and no case has been cited to us in which c¢ivil
proceedings of this nature, which only arvise by virtue
of a temporary statute, have been held competent to be
continued after the expiration of the statute.

The fact, therefore, that these proceedings were com-
menced on August 20, 192, before the expiration of
the statute, willnot by itselfavail the defendants. They
must come, if at all, within the proviso. It has been
contended that as this is a suit for an unliguidated
sum to be ascertained as compensation for the plaintiffs’
want of bona fides, it cannot, in any event, come
within the proviso, which only applies to any sum
recoverable by the tenants under the Act during the
continuance thereof. T doubt very much whether it

an be said that an action by & tenant to recover rent,
which should not have been paid under the provisions
of section 12, would be a snit for an ascertained sum,
because althongh he might mention the amount of the
claim in suit, the actnal amount due could only be as-
certained by means of an inquiry. However I quite
agree that such an action would be of a different
character from an action for unliquidated damages and

(% (1764) 1 Wi, Bl 451,
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I think the answer to the appellants’ case lies in the
fact that proceedings which it is permissible for a
tenant to take under section 10A are not primarily pro-
ceedings to recover either an ascertained sum or liquid-
ated damages.  They wuast be ingtituted in the lirst in-
stance for the purposes of getting an order tor restor-
ation from the Court, and itis only when the Court is
of opinion not only that the defendunt in the circum-
stunces of the case 18 entitled to restoration, but also
that the plaintiff has not acted bona fide, that the
Court can direct payment of compensation to be made
{o the tenant by the landlord. If the appellants’ con-
tention were correct, then even after the expiration of
the Act, the defendants on proving want of bone fides
0N hehaH of the landlord in turning them out, would
be entitled to ask the Counrt to grant them compens-
ation, atthough there would be no jurisdiction in the
Court to restore the defendants to the premises. But
it is perlectly clear that no right is given to the tenant
to apply to the Court for compensation only, irrespect-
ive of whether he can get restoration or not.

We think, therefore, this pardcnlar question was not
in the mind of the Legislature when section 10A wagin-
serted in the original Act, and that the rights of o tenant
to recover compensation under the section after the
expiration of the Act were not reserved. The appeual,
therefore, will be dismissed: with costs.

Covasen, J.:—71 agree.

Solicitors for appellants : Messes, Shah §& Co.

Suhutorb for 1 '(,spondenh~ Messrs. Nane, Hornm.s,u,

- Cn.

Appeal dismissed,
0. H. B.

Mony & Co.,
.
Maunoasn-
BHAL
Aunnoi,
Hoosgin
A Lo,



