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[After dealing with the merits of the application the
learned Judge concluded :—]

Having regard to all these matters it appears to e
that thisis a case in which in the interests of justice it
is expedient that an ‘enquiry should be made into
offence under section 193 of the Indian Penal Code or
such other sections as may be applicable, committed in
the course of the suit in ¢uestion, and I therefore record
a finding to that effect. The action to be taken upon
this finding is of course to be taken by the Court itself,
and a complaint will be drafted and sent to the Magis-
trate for disposal. -

T direct that the words “ why sabpction for the crimin-
al prosecution of the said defendant Vanmalidas
Lakhmidas should not be given ” should be deleted from
the rule.

In other respects rule made absolute with costs.

Solicitors for plaintiff: Messrs. Muljee, Thalkordis
(S' Co.

Solicitors for defendant : Messrs, Mirzd § Mirza.

Ivele made absolule.
K. McL K.
ORIGINAL CIVIL.
Before Sir Norman Macleod, Chicf Justice, and My, Justive Coyajee.
HABIB ROWJI (ArritrANT AND ORIGINAL Durpyvaxt) v, Tur STAN-

DARD ALUMINIUM axn BRASS WORKS, Lrp. ( RESPONDENTS - AND

ORIGINAL PLAINTIFEFS)™,

Company—S8hares—Tnpaid calls—Furfeiture—.idrticle ereating specinl con-
traet on forfeiture—ULiability after forfeiture—Limitation.

Ou Mareh 31, 1920, the defendant applied for and was allotted 100 ghares
in the plaintiff company, of the value of Rs. 100 each.. -The defendant failed
to pay the allotment money. Thercafter first and second calls became. pay-
able on August 5, 1920, and February 20, 1921, respectively, but these nlso
remained unpaid by the defendant. ‘

* Appeal No. 118 of 1924 ; 0. C. J. Suit No. 266 of 1924.
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By their notice, dated April 15, 1921, the board of directors called upon
the :1efe\1(latlt to pay the amount of allohment woney and first and second
calls before May 5, 1921, threatening in defanlt of payment to forfeit the said
shares under Article 82 of the Articles of Association. A rlicle 32 was in tlie
following terms :— .

“ Any member whose shares have been forfeited shall notwithstanding be
lable to pay, and shall forthwith pay to the compuny all calls, ingtalments,
migrest and expoenses owing upon or in respect of such shiares at the time of
the forteiture, together with interest therean, from the time of forfeiture until
payment, af nine per cont. per anam, and the directors may enforce the pay-
ment theieof if they think fit "

The defendant failed to comply with the notice and by a vesolution of the
board, datad August 3, 1921, his shaves were duly furfeited.

Ou July 20, 1924, the plaintifl filed a suit to recover the amount duce with
interest  for allotment money and first and second calls.  The defendant
pleaded Hmitation.

Held, that although on the forfeiture of his shares the defendant liad ceased
to be a member of the company and lable iv that capacity to be sued for
past calls, the foundation of the suit was the special coutract coutained in
Article 32, under which a fresh liability was created to pay all calls and other
moneys owing in respect of the shaves at the time of forfeiture, and, inasmuch
as the cause of action thereon had not arisen till the fovfeiture, the suit was
not barred.

THE plaintiff company, the Standard Aluminiom and
Brass Works, Ltd., was incorporated under the Indian
Companies Act on Febraary 27, 1920, with a capital of
Rs. 25,00,000 divided into 25,000 shares of Rs. 100 each.
On March 31, 1920, the defendant Habib Rowji applied
for 100 shares in the company aund paid Rs. 1,000
application money. He was allotted 100 shares but
failed to pay Rs. 1,500 allotment money. By a resolu-
tion, dated July 20, 1920, the board of directors made &
first call of Rs. 15 per share, payable on or before August
b, 1920.  The defeudant, however, failed to pay vthe
amount due on his shares. By a further resolution,
dated January 27, 1921, the board made au second call
of Rs: 15 per share payable on or before Febrnary 2,1921.
The defendant again failed te pay the amount due in
respect of his 100 shares.
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On April 15, 1921, the board served a notice upon the
defendant calling upon him to pay the sum of Rs. 4,500,
being the amount due in respect ol allotment money
and first and second calls, on the 100 shares standing
in hig name, and threatening that in defanlt of pay-
ment with interest at nine per cent. within 20 days from
the receipt of the notice, the shares would be forfeited
and the plaintiff company would proceed to recover
the unpaid amount with interest. Article 32 of the
Articles of Association provided that . —

“ Auy roember whose shares have been forfeited shall notwithstanding be
fiable to pay, and shall forthwith pay to the compauy, all calls, instalments,
interest and expenses owing npan or in respect of such shares at the time of
the forfeiture together with interest therecan from the time of forfeiture until
payment at nine per cent. per anovu, aud the directors may onforce payment
thereof if they think fit. ”

The defendant failed to comply with the above
notice, and by a resolution of the board of directors,
dated Aungust 3, 1021, the shares standing in his name
were forfeited. On July 29, 1924, the plaintifis filed
the present suit to recover the sum of Rs. 5,959-5-0
with interest being the amount due to the company in
respect of allotment money and first and second callg
on the 100 shares standing in the name of the defend-
ant. In his written statement the defendant admitted
the facts set ont in the plaint but pleaded limitation
a8 a bar to the plaintifls’ suit in respect, not only
of the allotment money, but also of the first and
second calls, inasmuch ag the amount became due and
payable more than three years before the filing of the
suit.

The learned trial Judge (Kemp J.) held, that the suit
was not barred by limitation, for on the date when the
shares were forfeited (Angust 3, 1921) the claim for
allotment money and calls was not barred. His Lord-

ship further held that Article 32 of the Articles of
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Association provided for a new and increased liability
which was to arise on the date of forfeiture when the
character of the member was changed from that of a
shareholder to that of an outside debtor.

The defendant appealed.

B. J. Dzsai, for the appellant.

Kanga (Advocate General) with Sir Thomas Strang-
man, for the respondent.

MAcLeop, C. J.:—The plaintiffs were a joint-stock
company incorporated on February 27, 1920, under the
provisions of the Indian Companies Act VII of 1913, and
having their vegistered office at Thakurdwar without
the Fort., The capital of the company wus rupees
twenty-five lacs divided into 25,000 ordinary shares of
the value of Rs. 100 each. On March 31, 1920, the
defendant applied for one hundred shares of the said
company and duly paid the application money thercon,
viz., Rs. 1,000, Pursuant to the resolution in that behalf
the board of directors of the plaintiff company allotted
to the defendant one hundred shares, and the relative
allotment letter duly addressed was duly posted to the
defendant. By a resolution passed on July 20, 1920, the
board of directors of the plaintiff company made a first
call of Rs. 15 per share upon the members of the said com-
pany payable on or before August 5, 1920. Due notice of
the said resolution was given to the defendant, and he
was required to pay the amount of the said call on
or before August 3, 1920, at the office of the COMPANY.
The defendant was further informed that interest at
nine per cent. per annum would be charged on the
amount of the said call from August 5, 1920, until pay-
ment. A farther call of Rs. 15 per share payable on or
before February 20, 1921, was made by a resolution
passed on January 27, 1921, and due notice was given to
the defendant. The defendant did not pay the amount
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«due on the allotment or on the calls made by the plaintift
company. Accordingly the directors served a notice on
the defendant, dated April 15, 1921, aabniring him to
pay the same together with interest thereon in accord-
ance with the provisions of the articles of association of
the company, and stating therein that in the event of
non-payient of the said allotment and call money with
intetest thercon at nine per cent. within twenty days
- from the date of the notice, that is, on or before May J.
1921, the directors would forfeit the shares and proceed
to recover the unpaid amount. The defendant failed to
comply with the requisitions contained in the notice of

pril 15, 1921, whereupon by a resolution passed on
August 3, 1921, by the board of directors the shares held
by the defendant were duly forfeited in accordance
with the provisions of the articles of association of the
company. The plaintiff sounght to recover from the
defendant the sum of Rs. 5,959-5-0 with interest on
125, 4,694-12-3 at the rate of nine per cent. per annum
from July 29, 1924, till judgment.

The defendant admitted the statements in the plaint
but submitted that the suit as against him was barred
by the law of limitation in respect not only of the allot-
ment moneys, but also in respect of the first and second
calls, inasmuch as the same became due and payable
more than three years before the filing of the suit.

At the hearing issues were raised whether the claim
in respect of the allotment money, the firgt call and the
second call respectively were barred by limitation, The
learned Judge held that the plaintifi'y’ claim to recover
all the three amounts was not barred by limitation and
passed a decree as prayed.

In appeal it has been argued that that decision is
wrong, that the suit was in fact a suit for payment: of
the allotment money and the calls made by the company
<on the shares, and that as it fell under Article 112
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of the Indian Limitation Act it was barved. It was
also argued thag, although under Article 32 of the
Articles of Association the company was entitled to
enforce payment of the allotent money and the calls
in spite of the defendant’s shares having been forfeited,
the ciuse of action was the same, and the period of
limitation for the suit was the same ag on the original
cause of action.

Avrticle 32 vuns as follows :—

* Any mewber whose haves have been forfeited shall, notwithstanding e
liable to pay, and shali forthwith pay to the company, all calls, instalments,
interest and expenses owing vpon or in vespeet of such shares at the time of
the forfeiture together with interest thereon, from the time of forfeiturs until
payuwient, at nine per cent. per annum, and the dircetors may enforce the pay-
ment thereof if they think fit 7

It is admitted that, but for the provisions of that
article, if the shares of any member ave forfeited, he
ceases to be a member of the company in respect of the
forfeited shares, and so would no longer be liable to pay
to the company all moneys which, at the date of {orfeit-
ure, were presently payable by him to the company in
respect of the shaves. It follows that if a member’s
shares are forfeited and he ceases to be a member of
the company, it is only by virtue of Avticle 52 that
he becomes a debtor to the company for the amount
of calls, instalments, intevest and expenses due wt the
time of forfeiture, and it can bhe said that on that account
a new cause of action arises under that special contract
between him and the company. The question has not
arisen in any reported case as to when the period of
limitation begins to run for a suit by & company against
a late member for money in respect of calls, instalments
and expenses which were due from him at the time his
shares were forfeited. The learned Judge has relied
upon the decision in Stocken’s Case.® In that case by
bhe articles of association of the company overdne calls

@ (1868) L. R. 3 Ch. App. 412,
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were to carry interest at twenty-five per cent., and, by
clause 50, it was provided that the forfeiture of 2 share
should involve the extinction at the time of the forfeit-
ure of all interest in, and all c¢laims and demands
against, the company in respect of the shave, and all
other rights incident to the share but that the sharve-
holder should, notwithstanding be liable, ¢ to pay to the
company all calls owing on sonch shave at the time
of such forfeiture”. An action was bronght by the
company to recover from Stocken the amount due on the
shares belonging to him which had heen forfeited ander
clause 50. The company having gone into liquidation
after forfeiture Stocken successfully resisted being
placed on the list of contributories, but then received a
notice in writing, ealling unon him to pay to the oflicial
liquidator the amount of the call which was due at the
time of forfeiture, “and interest thereon, calculated
according to the articles of association and the notice of
call issued fo the shareholders”. The question then was
whether Stocken was bonund to pay not only the amount
due to the company but also “interest thereon”. The
Master of Rolls decided that no interest was payable,
In appeal Lord Cairns L. J. said (p. 414):

# T think that the H0th clanse of the arficles of association, whether it e
ealled a penal clanse or pot, must receive a strict constenetion, osud tbat the
rights of the parties on one side and the other mast depend upon its constyuct-
jon...But whether that be so or not, the construction of that clause, ag it secmns
to me, is reasouably clear. . The first part runs thus = —* The forfeiture of any
share shall involve the extinetion at the tine of the forfeiture of all interest in
and all claims and demands against the company in respect of the shares and

3

all other rightsincident to theshare.” Now, suppose the clanse had stopped thero,
and there had been nothing me re in the articles. I apprehend that clearly no
action could, after forfeiture, have been maintained for the récovery of the calls
previousty due, and that £for two reasons.  Fivst, I thiuk so in eonsequonee of
the words used, namely, that all rights ineideut to the share are extinguished,
which we rds caunot, in ny opiniou, be contined to vighits against the company,
but must extend to all rights incident to the share. In addition to that, 1
strongly disposed to think that the mere fact of a duly authorised Loifeiture of
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shares without anythiug in the articles defining the effect of forfeiture, would
of itself, in the very mature of things, render any proceedings at law for past
calls incompetent, because such proceediugs must, T apprehend, be on the foot-
ing that the person sued was a sharelolder in the company ; and if his interest
iu the company had heen destroyed, it is hy no weans glear that the action
cold be maiutained, The following part of the H0th clanse shows that the
constyuction which I have put upon the tirst part is the constrnetion put on it
by the framer of the articles : for lie evidently thonght that if he stopped there
any right to progeed for culls would be goue, and he therefore mtroducos
a provision whicl seems to me to be in substance and in words the creation of
o new right,”

 Accordingly it was held that no interest was payable,
as no demand had been made for payment with interest
after forfeiture on the sum payable under the forfeiture
clause. It simply gave an independent right to recover
after forfeiture the sum due at the date of forfeiture.
That was the sum which appeaved to the Court, could
be recovered and nothing beyond that.

A veference has also been made to the case of Ladies’
Dress Association v. Pulbrook®, in which the defendant
was sued after the company went into liquidation for
the unpaid calls due by him, and it was held that, “ not-
withstanding the provisions of section 38 of the Com-
panies Act, 1882, sub-sections 1, 3, the action was
maintainable, inasmuch as the defendant was liable, not
as a contributory, but as a debtor to the company ™.

By analogy a reference may slso be made to section 61
of the Indian Companies Act (VI of 1882) which makes
it clear that when a company lias gone into liguidation
¢ every present and past member of such company shall
be liable to contribute to the assetsof the company toan
amount snflicient for payment of the debts and liabili-
ties of the company and the costs, charges and expenses
of the winding up”. And under sab.clanse (/): “In
the case of a company limited by shares, no contribution
shall be required from any member exceeding  the

@ {19007 2 ). B. 370,
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amount, if any, unpaid on the sharesin respect of which
he is liable as a present or past member”. So Shat when
a conﬁpany goes into liquidation, although as against
the members the company’s vight to recover the money
due on the calls may be barred, the members of the
company are liable to contribute to the assets of the
company Lo the extent of the amount unpaid on their
shares in order that the debts and liabilities of the
company shouald be paid. 1t seems to me, therefore,
that by article 32 of the articles of association, there
was a special contract whereby the defendant agreed
that in the event of his shares being forteited he would
be liable to pay to the company all the moneys that
were due by him for allotment, calls and further calls
made on the shares allotted to him with interest, and
it was on that contract that the plaintifls were suing.
The cause of action then arose on August 3, 1921, when
the company forfeited the shares, and, therelore, the suit
to recover what was due from the defendant on his
shares was within time. The appeal, therefore, fails and
must be dismissed with costs.

Covageg, J.:—T concur. The foundaticn of the suit is
the special contract evidenced by Article 82 of the
plaintiff company’s articles. On forfeiture of his shares,
the defendunt ceased to be a member, and the company
could mnot thereafter sue him for past calls. But
although his tiability to pay such calls came to an end,
he incnrred, under the terms of Article 32, a fresh
lability to “forthwith pay to the company all calls,
instalments, interest and expenses owing upon or in
respect of such shares at the time of the forfeiture,
together with interest thereon, from the time of forfeit-
ure until payment”. This, in my opinion, was a new
obligation giving the company o fresh cause of action
against the defendant ; and the period of limitation for
a suit to enforce this new obligation began to run from
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the time the shares were forfeited. Tn this case, the
plaintiff company exercised the power of forfeiture on -
August 3, 1921, and the suit having been instituted on
July 31, 1924, is not barred by limitation.

Solicitors {or appellant: Messrs. Payne § Co.

Solicitors for respondents: Messrs. Mulla § Mulla.

Appeal dismissed.
0. H. B.

ORIGINAL CIVIL.

Before Sir Nurman Macleod, Kt., Chief Justice and
Mr. Justice Coyajee.

R. K. MODY & Co., KIIUSTIIRAM HIRANAND (ArpeLLANTS AND ORIGINAL

Drrexpants) ¢ MAHOMEDBHAL ABDOOL IIGOSEIN & Co. (Resposn-
ENTS AND ORIGINAL PLAINTIFFS)”.

Bombay Rent (War Restrictions) Act (Bombuy det I of 1018), sections I,
proviso, and 104—Ejectment by landlord—dpplication for restoration of
possession—Expiry of Rent Act—Determination of proceedings.

The plaintiffs filed a suit to recover possession of eertain business premises
from their tenauts, the defendants, alleging that the premwises were required
reasonably and bona fide for their own use and oceupation.  In accordance
with a consent deerce subsequently passed therein the defendants vacated the
premises on Jannary 31, 1924, The plaiotifls, however, did not occupy the
prenises themselves but o fact re-lot them at o higher vont. The defendants,
thereupon, on August 20, 1424, took out a notice of motion under section 104
of the Bent Act, for an order restoring them to possession and divecting the
plaiutiffs to pay compensation.  On Aungust 31, 1924, before the motion cune
on for hearing, the Reut Act ceased to be in operation in respect of hmsiness

premises.

Held, affirming the judgment of Pratt J., that the defendants were net
entitled to the relicf claimed, the Act being a temporary Act, and the proceed-
ings, on the expiration of the Act, baving ipso fucto determined.

Applicalility of the proviso to section 1 of the Act considered.

“Appeal No. 121 6 1924, 0. C.JJ. Suit No. 2244 of 1023,



