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1925. Agriculturists’ Relief Act. That involves considerable
—— confusion of thought ; and, as already pointed out, both
LARTAND - the lower Courts have been led into treating the pre-

. sent plaintif as if he actually was an agricalturist,

AVRIT . .
Rf;;’:;‘,m% We think, for these reasons, that it was not open to
him to ask the Court to hold that the sale deed of 1883

was a mortgage.

In our opinion, therclore, when the original plaintiff
died the suit could only continue on the same basis,
provided the legal representative was an agriculturist.
But once it was proved that the present plaintiff was
not an agriculturist the suit was bound to fail. The
appeal is allowed and the plaintiff’s suit dismissed.

The present appellant to have his costs in this Court,
in the District Court, and the costs of the hearing
before Mr. Taskar. All costs prior to that, subject to
any order that may have been made with regard to
particular costs, will be borne by each party.

Decree reversed.
J. G. R.

APPELLATE CIVIL.

Before My. Justice Crump and Mr. Justice Coyajee.

19925, TUKARAM MAHADU TANDEL (omiciNaL PLAINTIFF), APPELLANT .
March 17. RAMCHANDRA MAHADU TANDEL anp OTHERS (ORIGINAL DEFEND-
ANTS Nos. 2 1o 8), REsPoNpENTS ©.

Civil Procedure Code (dct V of 1908), Order XXIII, Rules I and §—3uil for
partition—Compromise—Subsequent withdrawal of suit barred—Hindu law—
Partition~—Rights of adopted and afier-born sons—Sudras.

During the peudency of a partition suit, the plaintiff agreed to compromise
a portion of the claim ; but later, he resiled from the agredment and applied to

* dppeal No. 323 of 1923 frum Original Decree,
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withdraw the suit. The defendants produced the agreement in Court and
apphed for a decree in terms of the compromise and for trial of the remnaining
issues in the case :\—

Held, that, in the circumstances, the plaintiff was not at liberty to withdraw
the case, aud that the defendants were entitled to demand trial of the remain-
ing issues, and also to a decree in ters of the comprowmisc.

Satyabhamabai v. Ganesh Ballriskna®, followed,

In the Bombay Presidency under Hinda law an adopted son is entitled on

partition to a one-fourth of the share of the after-born son, and no distinclion is

drawn in the case of Sudras.
Giriapa v. Ningapa™ | followed.

Perrazu v. Subbarayadu'®, distinguished.

TuIs was an appeal against the decision of J. N. Bhatt,.

First Class Subordinate Judge at Thana.

Suit for partition.

The suit property originally belonged to defendant
No. 1. He had three wives, defendants Nos. 3, 4 and 5.
Defendant No. 1 having no natural born son took the
plaintiff in adoption sometime in February 1911.
Subsequent to the adoption defendant No. 5 bore him
ason (defendant No. 2). On defendant No. 1 asserting
that he was in exclusive possession of the joint property,
the plaintiff filed a suit against the defendants for
partition and separate possession of his one-half sharein
the joint property. Defendant No. 1 died on May 22,
1922, during the pendency of the suit.

The plaintiff, on February 3, 1923, applied for and
obtained an adjournment for the purpose of negotiating

an amicable settlement. The case was accordingly

adjourned to March 13, 1923. On the latter date a com-
promise was arrived at between the parties and a draft
- agreement was signed. A fair copy of the agreement
was prepared : but the plaintiff changed his mmd and
* pefused to sign it.
() (1904) 29 Bom. 13. " ®(1892) 17 Bom. 100.
@) (1921) L. R. 48 1. A. 280 : 44 Mad. 656
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On March 16, 1923, the plaintiff applied for the with-
drawal of the suit and stated that he had regiled from the
agreement as it was not acceptable to him. On thesame
day the defendants submitted to the Court the fair copy
with the application that the adjustment arrived at
between the parties as evidenced by the rough draft
should be recorded and a decree passed in accordance
therewith.

The trial Courton the evidence adduced before it held
that the adjustment was proved and ordered the agree-
ment to be recorded and given effect to.

The plaintiff appealed to the High Court.

CruMP, J.:—The plaintiff filed this suit as the adopted
son of Mabadu Dharmaji who was defendant No. 1 in
the suit. Defendant No. 1 who died dui'ing the
pendency of the snit had three wives, defendants Nos. 3,
4 and 5. Defendant No. 2 is the son of the deceased
defendant No. 1 by defendant No. 5. Defendants Nos. 6,
7 and S are the daughters of defendant No. 1 by defend-
ant No. 5. The suit was one for partition. Plaintiff
claimed a share of one-half.

Defendant No. 4 alone filed a written statement. The
main defence raised was that the adoption of plaintiff
was not proved but it was ‘also urged that plaint-
iff’s share on the basis of the adoption would be
1/21 and not 1/2. Certain minor points were raised as
to the details of the proposed partition.

The suit so far is in no way unusual but certain
points have arisen in consequence of the course follow-
ed in the lower Court. Further it is conceded that
defendant No, Z was born after the date of the alleged
adoption, and this eircumstance has given rise to some
argument as to ;the proper division of the property
in such a cage.
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The first point isin substance a question of procedure.
Qn February 5, 1923, plaintiff and some of the defend-
ants moved for an adjournment with a view 10 a
.compromise : the case stood over till March 13 and on
that date the following entry appears in the Roznama;:

“Phe case is adjourned as there is a likelihood of a compromise being made

hetween the parties.”

On March 14 there is the following note :

“Qompromise has not been effected up till now and so the case is adjourned
to 16(3.”

On March 16 plaintiff put in an application stating
that he desired to withdraw the suit. Defendants’
pleader objected to the proposed withdrawal on the
ground that there had been an adjustment of the suit.

The trial Court held that the adjustment was proved;
that plaintiff could withdraw if he wished, but that his
withdrawal would not deprive the Court of jurisdiction
to enquire into and record the compromise, and to
determine the other issues in the snit.

The first question is one of facts: “ Wag there any con-
cluded agreement between the parties”. That there is
a document embodying certain terms is not disputed.
It is Exhibit 48 in the suit. Nor is it disputed that it
is signed by the parties. It is dated Mavch 15. There
was an enquiry by the Court as to this document.
Mr. Patcl, the defendants’ pleader, gave evidence. He
stated that the partics consented to the terms contained
in this document on March 15 and that it was signed
by them in token of their consent. There is nothing
whatever on the other side, except the argument which
is sought to be based on the entry in the Roznama
of March 14 which is set out above. That entry
means no more than that the parties then before the
Court were not at that time at one as to the compromise.

1925,

TUukARayM
Manaoy
.
Ram-
CILANDRA
Asnapo.



1925,

TUKARAM
Mivanc
Ram-
CHANDRA
Manapu.

66 INDIAN LAW REPORTS. [VOL. XLIX.

1t does not mean thai there was no compromise on
March 15. Upon this question of fact the decision of
the trial Court is correct.

The facts therefore stand thus., On March 13,
plaintiff agreed to the terms contained in Hxhibit 48.
He then changed hismind,and endeavoured to withdraw
the suit on Mareh 16. It is argued that a plaintiff can
at ay time withdraw a suit and Order XXIII, Rule 1,
clause (1) is relied npon. As a general proposition that
is so, but is it so in the special circumstances of this
case ? It would clearly be mostinequitable that a party
ghould be allowed to defeat a compromise by such a
device as this, and apart from the compromise I should
be prepared to hold that in the special circumstances of
this case defendants’ claim cannot in this manner be
frustrated.

The terms of Order XX1II, Rule 3, are imperative. The
Court if satisfied that the suit has been compromised is
bound to pass a decree in accordance with the terms of
the compromise. The special procedare there laid down
is not affected by the general provisions of Order X X111,
Rule 1. But itis argued here thatthe termsembodied in
Exhibit 48 are not such as to adjust the suit wholly or
in part. Therefore no decree could be passed on those
terms. That is the testlaid down in Muhammad Zahur
v. Cheda Lal® as to section 375 of the Code of 1882, and
on the words of Rule 3, which to this extent is identical
with section 375, T agree with deference that the test is
correctly stated. But if it is applied here is it correct
to say that no decree could have been made in terms of
Exhibit 48? There could at least have been a decree
that plaintiff wasthe validly adopted son of defendant
No. 1. But after the compromise was recorded by the
Court plaintiff again withdrew from the suit (see
Exhibit 50). His first intimation (Exhibit 42) was

D (1891) 14 All. 141,
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apparently no morve than a threat for he continued
o take part in the proceedings up to April 13 on which
date the compromise was recorded by the Court. The
Court clearly could not have passed a complete decrce
on that date and it would be difficult to hold that any-
thing in Order XXIII, Rule (3), could deprive plaintiff of
his right to withdraw after all the proceedingsrequired
by that rule were at an end.

But there are other and wider considerations which
lead me to hold that plaintiff conld not have withdrawn
5o as to defeat the defendants’ claim. It is relevant to
point out that in a partition suit a defendant seeking a
ghare is in the position of a plaintiff and one plaintiff
cannot withdraw without the permission of another
[Order XXIIT, Rule 1 (4)]. Were procedure by counter-
claim in force outside Bombay the position would be
clear enough. There would be a counter-claim by
defendant No. 4 for her share, and the defendant in a
counter-claim is a plaintiff, and a counter-claim cannot
be defeated by the withdrawal of the plaintiff in the
suit. That is the true position though it is obscured by
technical differences in procedure. And it would have
been open to the Court to make defendant No. 4 a
plaintiff in which case plaintiff’s withdrawal would
have been without significance. Upon this point
reference may be made to Hduwlfi Muncherji Wacha
v. Vullebhoy Khanblhoy®. That was a suit by the
plaintiff against twelve persons who were his partners.
Plaintiff settled with most of these persons, and
desired to withdraw. Two of the defendants objected,
and the Court made them plaintifls and proceeded
with the suit. Were it necessary it would be
within our powers to make defendant No. 4 a plaintift
now. But that a plaintiff cannot always and in all
circamstances withdraw is a proposition which is not

M) (1883) 7 Bom. 167.
ILR 9—4 .
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without authority. In Safyabhamabaiv. Ganesh Bal-
Ierishna® the facts were shortly as follows : Plaintiff sued
for partition ; defendants Nos. 7,8 and 9 were widows of
deceased co-parceners. It was agreedbetween plaintiff
and these defendants that they should receive the shares
to which their deceased husbands were entitled. Plaintift
then applied for leave to withdraw with liberty to bring
a fresh suit. This was refused and a decree was made
in accordance with the agreement. In first appeal
plaintiff again applied for leave to withdraw and again
leave was refused. Plaintiff thereupon withdrew un-
conditionally, the Court beld that the result was that
the decree of the trial Court musu be set aside. In
dealing with this point in second appeal Jenkins C. J.
said (p. 18) :

STt appears to us clear that when in a partiti.rm suit 2 defendant bas by
concession of the plaintiff acquired rights which otherwise could not have
existed, it is not open to the plaintitf who has made that concession, afterwards
to apnul its effect by withdrawing the suit in the appellate Court.”

In this case defendants Nos. 3, 4 and 3 have no inde-
pendent right to claim a share. Under Hindu law a
wife can claim a share only on a partition between her
hasband and her son. These defendants have by this
suit acquired that right and the terms of the compro-
mise (Exhibit 48, para. 6) plainly concede it. Thercfore,
thongh the circumstances are not identical, this case
falls within the principle enunciated by Jenkins C. J.in
Satyabhamadbai v. Garesh Balkrishna®.

Jpon these grounds I am of opinion that the technic-
al objection raised by plaintiff should not be allowed
to prevail, and the further points arising in the appeal
must be considered.

The points which thus arise for decision are ¢
(¢) What share should plaintiff get on a partition ?
@ (1904) 29 Bow. 13,
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(b)) What share should defendants Nos, 3, 4 and 5 get ?

(¢) How is the share of the deceased defendant No. 1
to be distributed ¢

Upon the first point it is argued that the parties are
Sudras, and that in the case of Sudras the adopted son
and the after-born son take ejual shares. Reliance
is placed upon the decision of the Privy Council in
Perrazu v. Subbarayadu®. No doubt this case is an
authority for holding that in Madras and in Bengal
among Sudras the rule is that for which the appellant’s
counsel contends. But the question of fact here has not
been determined. The parties are “Agris” by caste,
and it cannot be assumed that Agris are Sudras. The
point was never taken in the lower Court. The parties
were content to leave the determination of their sharves
in the hands of the Court, without any information
upon this point. We could no doubt raise an issue and
remand it to the lower Court for determination but in
the view of the law which commends itself to me it
is unnecessary to <o so. Assuming that the parties
here are Sudras ought we to apply to this Presidency
the rule which their Lordships of the Privy Council
have laid down as prevailing in the Madras and Bengal
Presidencies? No doubt Hindn law as interpreted in
this Presidency recognizes that in cerfain cases the rule
varies according as the parties belong to the twice born
classes, or to the Sudra class. But upon the point before
us no such distinction has ever yet been suggested,
much less recognized. The leading case on this side of
India is Giriapa v. Ningapa®. In that case the
partics were apparently Lingayats who are classed ag
Sudras by the decisions of this Court. It was held there
that the share of the adopted son is one-fourth of
the shave of the after-born son. That bas always been
the rule. Indeed it is stated in Steele’s work on Hindu

@ (1921) L. R, 48 1. A. 280: 44 Mad. 656. @ (1892) 17 Bom. 100.
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Law and Customs as far back as 1868 that there is
no exception to the rule in the case of Sudras (p. 47).
Now the 7ratio decidendi in the case of Perrazw . v.
Subbarayadu® was stated as follows at pp. 299-300 of
the report :—

“Phe inference whicl their Lordships draw from the materials before them
is that the rule of the Dattaka Chandrika that on a partition of the joint family
property of a Sudra family an adopted son iy entitled to share equally with the
legitimate sou barn to the adoptive father subseguently to the adoption had
been accepted and acted upon for at least more than a century in the Presidency
of Madras, as the law applicable in such cases to Sudras...... It also appears t6’
their Lordships that the rule of the Datlaka Chandrika, although not supported
by any ancient text of the Smritis or by the Mitakshara, is not inconsistent so
far ag Sudras ave concerned with the Smritis or the Mitakshara.”

In this Presidency where the rule of the Dattaka
Chandrika upon the question at issue has never been
followed, for no case, and no kind of jundicial or
other pronouncement is forthcoming, (and as I have
said the leading case is against it), ought we to accept
the rule upon the anthority of the Dattaka Chandrika
alone? In my opinion we should err if we did so. The
authority of the Dattaka Chandrika has never been
placed so high in Western India as in Bengal and
Madras. [Sri Balusu Gurulingaswami v. Sri Balusi
Eamalakshmamma®™; Waman v. Krishnaji®] The
case is one where the principle of stare decisis should
be maintained.

The remaining poinis present no difficulty. Three
wives take equal shares with the father and the son and
the adopted son gets a share equivalent to one-fourth of
the son’s share. The arithemetical result is that plaint-
iff gets 1/21 and each of the other sharers 4/21. The
inheritance as regards the share of the deceased must be
inthe same proportion. No other result is logically
possible. ‘

@ (1921) L. R. 48 L. A. 280; 44 Mad. 656. @ (1899) L. R. 26 1. A, 113 -
) (1889) 14 Bom. 249. 22 Mad. 398.
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1 would therefore confirm the decree and dismiss the

appeal with costs. The cross-objections were not -

pressed and must also be dismissed with costs.

COYAJEE, J..—I am of the same opinion.

The facts of this case are sufficiently set out in the
judgment of my learned colleague. The plaintill
claiming to be the adopted son of Mahadu (defendant
No. 1) has brought this suit to obtain by partition his
share in the joint family properties. The effect of such
‘partition wounld be to break up the joint family estate
out of which Mahadu's wives (defendants Nos. 3, 4 and
5) had a right to be maintained. And therefore one
result of this action is that each of them becomes en-
titled to claim a share equal to that of a son, and to
enjoy that share separately. On that footing, the 4th
defendant Mabadibai contended that plaintiff wag
entitled only to a 1/2Ist part of the family cstate.
At the date of the institution of the suit the bulk of the
estate was, it would seem, in Mahadu’s possession.
While the suit was in progress Mahadn died. Plaintiff,
who was the sole surviving adult male member of the
family, took possession of the immoveable properties ;
and on March 16, 1923, he applied to the Court in these
terms :—*“ Almost all the ornaments on the person of my
wife as well as ornaments on the person of the defend-
ant’s wife and cash in this suit have been secured
possession of by the defendant...... but immoveable pro-
perty,i.e,landsand houses have come into the plaintiff’s
possession on the death of the plaintifl’s adoptive father.
Under such circumstances the plaintiff does not think
it desirable to proceed with the partition suit. There-
fore the plaintiff makes this application to withdraw
this suit” (lixhibit 42). The defendants protested that
the suit had already been adjusted by a lawful agree-
ment and that therefore it was no longer open to
the plaintiff to withdraw it. On these contentions the
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trial Judge framed appropriate issues, and on the evid-
ence adduced before him held that the suit had been
adjusted -on March 13. He accordingly directed that
the agreement should be recorded and given effect to.
In my opinion his conclusions and also his procedure
were correct. Here was a suit for partition ; the defend-
ants disputed the plaiatiff’s adoption and they further
contended that certain properties which were in the
plaintiff’s possession belonged to their family ; on March
13 the parties settled their differences by making
mutual concessions ; the settlement was evidenced by a
writing (Exhibit 48) signed by the parties in token of
their consent ; the document contained certain terms
velating to the sabject-matter of the suit; and the
terms were such as could be embodied in a deciaratory
decree—although not in such a decree as might com-
pletely dispose of the suit., The Court had therefore
jurisdiction to give effect to the agreement(Order X XT1],
Rule 3). A plaintiff denying such agreement or scek-
ing to recede from it cannot deprive the Court of such
power by claiming to withdraw the suit.

By this agreement, Exhibit 48, which was in the form.
of an applica ion to the Court, the parties settled all
their disputes and agreed that the determination of
their respective shares in accordance with law should
be made by the Court and then a decree should be
obtained in terms of that document. On behalf of the
appellant (plaintiff) it was contended before us that as
the agreement itself did not specify the extent of the
shares bus left its determination in accordance with law
to the Court, there was no adjustment of the suit “with-
in ‘the provisions of Order XXIII, Rule 3, and that
therefore it was competent to him to withdraw the suit.

‘T am unable to accept this contention. In the first place,

this was a suit of a special nature. “Itis the right of
every defendant in a partition suit to ask to have his
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own share divided off and given to him...... A defend-
ant claiming a share on partition is, gra that claim, in
the position of a plnintifl and...is clearly entitled to
have his own share ascertained and partitioned”.
(Shivmurteppu v. Virappa®.)  That being so, the
plaintiff cannot withdraw a suit of that character as a
matter of course. 1f he desires to withdraw, the defend-
ant claiming a sbare may be made a plaintiff and he
might apply to bave the plaint amended so as to make
the former plaintiff a defendant (Kdwulji Muncherji
Wacha v. Vullebhoy Khanbhoy®). Morcover, this
particular case falls within the principle enunciated by
Jenkins C. J. din  Satyabliamabai v. Ganesh Bal-
Ierishna® and referred to in the judgment of my learned
colleague. In my opinion the vight of a plaintiff to
withdraw his suit, as affirmed in Order XXIII, Rule 1
sub-rule (1), is not absolute in all cases and may be
controlled by rights existing in otker parties to the
suit.

Ag regards the extent of the shares to which the
different parties to this suit are entitled, the decision of
the lower Court is right. Tt is contended before us
that the parties are Sudras and that therefore the
plaintiff is entitled to a share equal to that of the 2nd
defendant. This argument is based on the assumption.
that the parties are Sudras. No such contention was
raised before the trial Court and the materials necessary
for a determination of the question are therefore want-
ing. The parties are admittedly “ Agris”; and there is
reason to believe that ““ Agris” claim to be Kshatriyas.
But however that may be, the accepted rule in this
Presidency is that both in the districts governed by the
Mitakshara and in those specially under the authority of
the Mayukha, the right of the adopted son when there is

(1} (1899) 24 Bom. 128 at p. 180. 2 (1883) 7 Bom. 167.

@) (1904) 29 Bom. 13 at p. 18.
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an after-born son, extends to a fifth of the father’s estate.
It was so held by Telang J., on areview of the author-
ities, in Guriapa v. Ningapa®,and it is not shown that
this Court has applied a different rule where the parties
are Sudras. Reliance was, however, placed on the decis-
ion of the Privy Couneil in Perrczu v. Subbarayadu®.
The question there was whether in the Sudra caste in
the Madras Presidency an adopted son shares equally
with an after-born son on partition of the family pro-
perty. “The question”, their Lordships observe
(p. 288), “is an important one, and is by no means an
easy one for this Board to decide. The question depends
on a text of the Dattaka Chandrika and on the authority
to be allowed in the Presidency of Madras to that text”.
Their Lordships examined the reported cases in that
Presidency on the subject and concluded thus (p. 299):
“The inference which their Lordships draw from the
materials before them is that the rule of the Dattaka
Chandrika that on a partition of the joint family
property of a Sudra family an adopted son is entitled
to share equally with the legitimate son born to the
adoptive father subsequently to the adoption had been
accepted and acted upon for at least more than a
century in the Presidency of Madras, as the law appli-
cable in such cases to Sudras”. We have no reason to
believe that the rule propounded in paras. 29 and 32 of
section V of the Dattaka Chandrika has been so accept-
ed and acted upon in this Presidency; and there is
therefore no justification for holding that the decision
in Giriappa’s case® is not applicable to the parties to
this suit even if they were Sudras.

For these reasons I agree in confirming the decree of
the lower Court,

Decree confirmed.

R. R.
@} (1892) 17 Bom. 100. @ (1921 L. R. 48 1. A, 280 : 44 Mad. 656.



