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the object of tLafc e.niictmerjfc, requires iis to restrict its 
operation in tlie nia,ni;ier cojitc'iided. for by tlie oi3]}.o- 
iients ill this case.

Rule made absolute. 
R. R.

APPELLATE GIYIL.
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Before Sir Nor man. Madeod, liL , C hief Jndice, and Mr, Justice Co>/ajee.

STIPiTPAD D A T T A T I L A Y A  K A M A T  ( ou i n i NAL P l a i n t i f f ) ,  A i ' V i c l l a w t  v .
VITHAL VASUDEOSHET PAIUvEil a n d  a n o t i i k i i  ( o i i i q i n a l  D e f e n d ­

ants), R -E S rO N D E N T B ® .

Ilimhi lav:— J  dopiion— Widov:— H vslcm Ts Iroth er.

Uiiili-*!' H i n d u  lii'A' a  w i d o w  e u n  a d o p t  l i e r  l i n s l ) a n ( i ’s b r r t t l i c r .

T h is  was an appeal against tJie decision of 0. 0. Dott, 
District Judge at Ratnag'iri, coiifirming tlie order pa.ss~ 
ed by G. H. Sa].vi, Subordi.nate Judge of Deogad.

Suit to i*ecover a sum of money.
The defendants’ father had, passed a m,ortgage in 

favour of one, Djimaji SagJiiinalJi. After tlie death of 
Damaii bis widow, Ana.Bdibai, adopted Dattatraya. On 
Dattatraya’s death liis w idow  adopted the plaintiff, 
brotlier of lier deceased biisband, Dattatraya.

The plaiotiff on May 11, 1921, liled the present suit 
against the defendants to reco\''er money on th,e 
mortgage by sale of the niortcraged property. Tlie 
defendants contended i-n/er alia that the plaintiff had 
no right to maintain the suit as lie could not validly be 
adopted by Dattatraya.’ s widow. The trial Court iixj- 
lield tlie defendants’ contention on the ground that the 
Dattaka Mimansa expressly forliade the adoption by a 
widow of lier liusbamrs l>rother and dismissed the suit. 
The District Judge summarily dismissed the xilaintiffB 
appeal.
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1925. Tlie plaintifE appealed to tlie Higli Court.
P. B. Shingne, for the appellant :~The opinion of 

D a t t a t r a y a  Nanda Pandita, as expressed in Ids work Dattaka
V r m A L  Mimansa, if not vsupported by texts in Smritis, slionld

Yasqdro- ijq taken as recommeodatory. It has been so held in
the following cases : Bhagivcm Singh v. Bhagwcm
S in gW ; Yamnava v. Laxman Bhimrao ; Putin  
Lai V. Pas'bati Kuiiiucv}-'  ̂ ; and Hcmichcmdra v. 
Gopal̂ K̂

The prohibition to the adoption of a brother, there­
fore, laid down by Dattaka Mimansa, is, in the absence 
of any support from the Sniriti texts, not absolute : see 
MallapjKi Parappa v. Gangava^’̂ K 

Moreover, the theory that no one can be adopted 
whose mother the adopter could not legally have 
married is no longer accepted : see Ragavimdra liau  
V. JayaiYim Raû '̂̂  and Vyas (Jidrnanlal v. Vyas 
Ramchanclra'''^\

The ratio decidendi of the decisions in Gajanan 
Balkrishna v, Kashinath Narayan^ '̂  ̂ and Mallappa 
Parappa v. Gangavâ '̂̂  places it beyond doubt that the 
adoption of the appellant is valid.

G. B. Ohitale, for the respondents ;—Dattaka Ohan- 
driku specifically prohibits the adoption of a brotlier.
The prohibition should, therefore, -be accepted as
niand.atory. It has been helel that a brother cannot be 
adopted: see Sriramulu v. Ramayya^^^\ see also 
Dattaka Mimansa, S. II, pi. 30, S. V, pi. 17.
■ M a c l e o d , C. J. This was a suit to recover money due 
on a mortgage by sale of the mortgaged i^roperty. The

w  (1899) L. R. 26 I. A. 153. (o) (1897) 20 Mad. 283.
®^(1912) 3G Bom. 533 at p. 535. (5") (1899) 24 Bom. 473.
®  (1915) L. R. 42 I. A. 165. (1915) 39 Bom. 410.

(1908) 32 Bom. 619 (<0 (1918) 43 Bom. 209.
(1918) 43 Bom. 209 (1881) 3 Mad. 15,
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mortgage was admittedly passed to one Dainaji Ragliii- 19-5. 
iiatli. ACter DaiTi;i]i’s deatli liis widow, AnaiKlibai, 
adopted Dattatraya. On Dattatraya’s deatli liis widow 
adopted tlie plaintiif, tlie brotlier of Dattatr:iya. I'be 
defendants disputed the fact of hoth adoptionB, and 
also contended tliat, Dattatraya being plaini-iO:’H 
brother, plaintiil; could not validly be adopted l)y 
Dattatraya’s widow. Tlie adoption was held proved 
but the plaintiffs suit was dismissed on fclie gi'ound 
that the “ brother ” was expressly mentioned as a person 
Avho could not be ach^pted in the Dattalca Miniansa, 
section V, clanses 16 to 19. The a,ppeal to the District 
Judge was summarily disniissed for the same reason.
It is unfortunate tlnit neitlier learned Judges in tlie 
Courts below considered the series of Bombay authori­
ties on this question.

In Mallappa Parappa Gangavâ '̂  ̂ it ŵ aB lield 
that the adoption of tlie father’s first cousin was not 
invalid under Hindn law. Mr. Justice Shah at p. 216 
said ;—

“  Tliore is notliing ill t l ie  Mitak.sliara or the Vyavalifira Mayuklia oxfiros.sly 
bearing on lliia point. I mean llicro IkS no expretis proliibitioii to adopt the. 
fatlier’s or distant couHia. As to the upiniou exjirL'ssed by  Nanda Piuiditii 
in tiie Dattdka MiinauHa, Sf'otion claiisc 17 relatiug' to the piitenial inudo, I 
am l>y no means clear that tlie word used tlici’O for paternal uticsh?, v i’'; , 
pitrivya ineavia anytliing move than fatlun-’ a brother

assuuiiug that it inehidoB an elderly relation in the, position o f  the lirst eon,sin 
o f the father, it is clear that the opiniuns expressed by Naiula P.mdita iu 
claiisoa 16 to 20 have been held in a series o£ deeisions of this Court eliding 
with Gajanan BalkrisJma v. Kashhuitli Naraym^^i to be reeominendatory 
and not mandatory except as to the three specilic cases o f daughter’s î oti, 
bister’s son, and mother’s sister’s Kon as regards the three regenerate cl.asscs. ”

In Yamnava v. Lax man Bhim.rao^ Sir Naray.an
Chandavarkar expressed his conolusioii as follows ;—

“  Now, in the present case vvo have the light thrown- upon the plaeita 
referred toby  other placitaiu the Dattaka Minian.sa. In section 2, plfxeita 107 

(1918) 43 Bum. 209. • (2) (1915) 39 Bom. 410 at p. 419.
®  (1912) 36 Bom. 533.
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and 108, Niinrla Paiidita, fvftor discussing- among other i]iiosti(ins the (luestiun 
who is eligible for adoption, clinches the nuUtcr by citiiifi,' the autliority 
uf Cakala Vi'lio mytn ‘ Lot one ol: a rugi’iierate tribe dL-Ktitiitc o f  malo isKuc, 
on that account, adopt as a sun, the onnpriiig o f a Saiiiiida relation particu­
larly ; or also uext ti.) him, oriu tiorii in the sa ne general fam ily ; il: such exist 
iif.t, let him adopt one Itorn in another I'ainily : cxeejit a daughter’s hoi,:, a 
Hister’ri .son and the sou o f  the auother’s sister.’ And ther. in plaeituni .08, 
Nanda Pandita draws his conclusion : ‘ By this it is clearly established that 
(he expression ‘ sister’s fcon ’ i>s illuHti'ative o f the daughter’y son, and niotlicr^s 
sister’s ,son, and this iw proper, for prohibited connection is conmion to all 
tliree. ’ ‘ Prolubited connection’ here means wduit iî  called ' vlruddha 
miuharulha Nanda Pandita in clear terms tells u.s that the words ‘ sister’ s 
son’ staud for the sister’s son and also for the daughter’s sou and 
inothei’s sistei-’s son and the implication is that they do not extend to any 
other son. Where a general, rnle is pres(3ril)cd and an exception is made to 
it, the latter must be confined to the caries speciiied as falling within the 
exception....If that is so, then it is a reasonable inference to draw from the 
whole of the Dattaka Mimausa that Nanda Pandita intended that anybody 
eould l.se adopted, so long as lie was not within the eases speeiiied as proVnblt- 
ed. So long as, that, is, he was not t he sister’s sou, or the daugiiter’a son, oj' 
the. mother’s sister’s son. ”

This decision was followed in RamJcrislina v.
G a j a n a n  B c i l k r i s l m a  y . K a s h i n a t l i  

N'arayan^^\ Aiici if we were to liold in tlie face of 
tliose decisions tlrat tlie adoption ot tlie liiisband’s 
brotJier was invalid, we should ])e going contrary to 
tlie opinion exp revised by vso many o.E tlie Judges of this 
Goiirt in the cases we have referred to,

Bnt the question appears to have been conclusively 
settled by the decision of the 3?rivy Council in Futtu  

: Lai -w. Pari)ati Kmvcvar^ V\̂ h.e.re it was held that a 
Hindu widow making an adoptioti by virtue of her 
deceased husband’s authority could validly adopt her 
bi’other’s son Reference was made to the decision of 
Mr. Justice B-arierji in Jal Singh Fal Slnf/li v, Bijai 

: was pointed out that on this
question as to whether a widow can lawfully adopt to

: (1913) 15 Bom. L ,R. 824. (1S15) L. R. 42 L A. 155.
(1915) 39 Bom. 410. (4) ( i % 4) 27 All. 417 at p.  43B.
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lier deceased liusband a, son of her own l)rotlier, Nanda 
Pandita in tlie Dattalra M'lmansa extended to adoption 
by females tbe rule of l i  ill chi law tliat no one can be 
adopted as a son. whose mother the adopter could .not 
legally have married, an extension which was not based 
upon the autjhority of any oi; the Smritis or institutes 
of sages, and iheir Lordships said (p. 161) :—

“ As Bantrji J. farther pointed out in the i-ianio cukg, the oxlonHion o f llio 
rule hv NiUida, Prtiulita is not supported by aiî y text of tJie l)att,i.d\a Ghainh-ikii, 
or by any of tlic texts o f tlic sag'cs Sautiaka and Sakala from  whiol) most o f  
the rules o f the Dattaka iVIimaiusii were deduced. It has not l.ieon shown to 
their Lordidiips that the oxteiiaion by Nanda Piuidita to which tiiey are refer­
ring has been accepted as the law in India, at least, so far as the aduptious by 
widows to their deceased husbands arc concerned. ”

We allow tlie appeal and pass a decree for tlie idaint- 
iff for Rs. 350, and costs tliroughout, and interest on 
Rs. 2()0 at six per cent. In default of paying the decretal 
amount within six months of the proceedings reaching 
the lower Court, the plain till to be at liberty to apply 
for a final decree for sale.
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V.
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Appeal allowed. 
I L  I t .

APPELLATE CIYIL.

Before Sir Norman Afadeod, Ki., C h ief Justice, and Mr. Judicc Coyajen.

KATHU JAIRAM  CiUJAR (ohiginal Di. î'tosDANT No. I), Ai'PL31,la n t w. 

VISHW ANAT.II GANESM JA V A D E K A li and anotueh. (ouigimal 
P la in tiff  ani> Dkii',endant N o . 2 ), Rksi'undest.s

Pleader— Contract f o r  services— Inam in cash and pari o f  property in suit 
agreed to be given to pleader f o r  religions purposes— Public policy-^Agree-^  
inent void— Part o f  single consideration unlawful— Indian Contract Act ( I X  
o f  1S72), sections f’ 3 and 24.

* .First Appeal No. 336 of 1923.

11)25.

Alnrah 3.


