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the object of that enactment, requives us to restrict its 1925
operation in the manner contended for by the oppo- —
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nents in this case. VY AEKATEST,
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Under Hindn law o widow can adopt her hnsband’s brother,

THIS was an appeal against the decision of €. C. Dutt,
District Judge at Ratoagivi, confirming the ovder pass-
ed by G. . Salvi, Subordinate Judge of Deogad.

Suit to recover a wum of money.

The defendants’ father had pagsed a mortgnge in
favour of one, Drunaji Raghunath, Atter the death of
Damaji his widow, Anandibai, adopted Dattatraya. On
Dattatraya’s death his widow adopted the plaintilfl,
brothier of her decensed hushand, Dattutraya.

The plaintilt on May 11, 1921, filed the present suit
against the defendants to rvecover money on  the
mortgage by sale of the morteaged property. The
defendunts contended infer alig Lhat the plaintiff had
no right to maintain the suit as he could not validly be
adopted by Dattatvayn’s widow, The trial Counrt ap-
lield the defendants’ contention on the ground that the
Dattaka Mimansa expressly forbade the adoption by a
widow of her husband’s brother and dismissed the suit.
The District Judge summarily dismuissed the plaintifi’s
appeal.

* Appeal No. 700 of 1928 o Appellate Deeres,
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The plaintiff appealed to the High Court.

. B. Shingne, for the appellant :—The opinion of
Nanda Pandita, as expressed in his work Dattaka
Mimansa, if not supported by texts in Smritis, should
be taken as recommendatory. It has been so held in
the following cases: Bhagwan Singh v. Bhagwan
Singh® 5 Yamnava v. Larman Bhimrao® ; Pult
Lal v. Parbati Kuwinvar®; and Ramchandra v,
Gopal®.

The prohibition to the adoption of a brother, there-
fore, laid down by Dattaka Mimansa, is, in the absence
of any support from the Smriti texts, not absolute : see
Mallappa Parappa v. Gangava®.

Moreover, the theory that no one can be adopted
whose mother the adopter could not legally have
marricd is no longer accepled : see Ragavendra Lo
v. Jayaram Reu® and Vyas Climanial v. Tyas
Beowmehandra®.

The ratio decidendi of the decisions in Gajanan
Balkrishna v. Kashinath Narayan® and Mallappa
Parappa v. Gangava® places it beyond doubt that the
adoption of the appellant is valid.

G. B. Chitale, for the respondents :—Dultaka Chan-
drika specifically prohibits the adoption of a brother.
The prohibition should, therefore, ‘be accepted as
mandatory. It has been held that a brother cannot be
adopted : see Sriramuly v. Ramayya®™, see also
Dattaka Mimansa, S. 1L, pl. 30, 8. V, pl. 17.

MAcLEOD, C.J.:—This was a suit to recover money due

“on a nortgage by sale of the mortgaged property. The

W (1899) I, R. 261 A, 153, © (1897) 20 Mad. 283.
@ (1012) 36 Bom. 533 at p. 535. 1) (1899) 24 Bon. 473.
® (1915) L. R. 42 1. A, 135, ) (1915) 39 Bom. 410.
® (1908) 32 Bom. 610 ) (1918) 43 Bom. 209,

) (1918) 43 Bom. 209 {1 (1881) 3 Mad. 15,
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mortoage was admittedly passed to one Damaji Raghu-
nath. After Damaji’s death his widow, Anaundibai,
adopted Dattatraya. On Dattatraya’s death his widow
adopted the plaintifl, the brother of Daiftatraya. The
defendants disputed the fact ol both adoptions, and
also  contended that, Dattatraya being plaintiff’s
brother, plaintift could not validly Dbe adopted by
Dattatraya’s widow. The adoption was held proved
but the plaintiff’s suit was dismissed on the ground
that the “brother” was expressly mentioned as a person
wlo could not be adopted in the Dattaka Mimansa,
section V, clauses 16 to 19, The appeal to the District
Judge was summarily dismissed for the same reason.
1t is unfortunate that neither learned Judges in the
Courts below considered the series of Bombay avthori-
ties on this question.

In Mallappa Parappa v. Gangava®™ it was leld
that the adoption of the father’s first cousin was not
invalid under Hinduo law. My, Justice Shah at p. 216
said :—

“There is nothing in the Mitakshara or the Vyavahara Mayukha expressly
Learing ou this point. I mean there is no express prolibition to adopt the
father’s liest or distant cousin, - As to the opinion expressed by Nanda Pandita
in the Duttaka Minansa, section V, clanse 17 relating to the paternal uncle, T
am by no weans clear that the word used there for paternal wncle, vis,
pitrivya (ﬁq@aq) means anything more than father’s brother (ﬁ}@ﬁnﬁ]); ik
assuming that it inclindes an elderly relation in the position of the Arst consin
of the fatlier, it is clear that the opiniong expressed by Namda Paedita in
clanses 16 to 20 have been held inoa series of decisions of this Conrt ending
with Gajenan Balkrisina v. Kaskinath Naragan™ to Lo reconunendatory
and not mandatory excepb as to the three speecilic cases of danglter’s son,
sister’s won, and mother's sister’s son as vegirds the three regenerate elasses.

In Yamnavae v. Laznan Blimrao® Sir Narayan
Chandavarkar expressed his conolusion as follows :—

“Now, in the present case wo have the light thrown npon the phcita
veferred to by other placita in the Dattaka Mimansa. T section 2, placita 107

@) (1918) 43 Bom. 209. - @) (1915) 39 Bom. 410 at p. 419,
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and 108, Nanda Pandita, after disenssing muoong other questions the (uestion
who iy eligible for adoption, clioches the matier by eiting the anthority
of Cbale who says: Lol one of aregenerate tribe destitnte off male issue,
on that account, adopt as a son, the offspring of a Sapinda relation particn-
Luldy 3 oor also uest to Lim, one born in the save general Tanily ;i snch exist
ust, let Him adopt one horn iu avother family @ except a daughter’s son, a

N

sister’s son and the son of the woether’s sister.”  And thew o placitum (08,
Nanda Pandita draws his conclnsion 1 ¢ By this it is clearly established that
the expression “sister’s son” Is Hostrative of the danghter’s son, and mother’s
sister’s son, aid this is proper, for prohibited  conuection ix cotumon to all
three, ' “Prohibited comncetion” here means  what s called  * wiruddha
sambendhe . Wanda Pandita in clear terms tells us that the swonds ¢ sister’s
son’ stand for the sister’s son aud  alse for the daughter’s son and
mother's sister’s son and the fmplication is that they do not extend to any

other son.  Where a gencral vole is preseribed and an exeeption is made to

it, the latter must be conlined fo the cases specided as falling withiu the
exception...If that s so, then it s a vessonable Tnference to draw from the
wholo of the Dattaka Mimause that Naoda Pawdita intended that anybudy
coutd be adopted, so long as he waz not within the cases spociticd as prohibit-
ed.  So leng as, that is, he was not the sister’s son, or the danghter’s son, or

the mother’s sister’s son, ™

This decision wasg {ollowed in  ZRamlerishna v.
Chimnafi® and Gujanan Balkrisima v, Kashinath
Narayan®, And if we were to lhold in the f{ace of
those decisions that the adoption of the husband’s
brother was invalid, we should he going contrary to
the opinion expressed by so many of the Judges of this
Court in the cases we have referred to.

But the question appears to have been conclusively
settled by the decizion of the Privy Council in Pultu
Lal v. Parbati Kunwar® where it was held that a
Hindu widow making an adoption by virtue of her
deceased husband’s autherity could validly adopt her
brother’s son  Reference was made to the decision of
Mr. Justice Banexii in Jai Singh Pal Singh v. Bijai
Lal Singl®, where it was pointed out that on this

question as to whether a widow can lawfully adopt to
@ (1913) 15 Bom. L R. £24. () (1915) I. R. 42 T, A. 155

@ (1915) 29 Bom. 410. @ (1904) 27 All. 417 ot p. 433.
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her deceased hushand a son of her own brother, Nanda
Pandita in the Datteka Mimansa extended to adoption
by females the rule of Hindu law that no oue can be
adopted as a son whose mother the adopter could not
legally have marricd, an extension which was not based
upon the authovity of any ol the Smritis or institutes
of sages, and their Lordships said (p. 161) :—

# As Banerji J. forther pointed ont in the saime case, the extension of the
rule by Nauda Pandita is not suppuorted by any text of the Dattuka Chandrika,
or by auny of the texts of the sages Sannalka and Sakala from which st of
the rules of the Dattala Mimansa were deduced.  IU has not been shown to
their Lordships that the extension by Nanda Pandita to which they are refer-
ring has been aceepted as the Jow in Tudia, at least, so far as the adoplions by
widows to Lheir deceased hasbands are concerned. ™!

‘We allow the appeal and pass o decree for the plaint-
HE for Rs. 350, and costs throughout, and interest on

8. 200 at six per cent.  In default of paying the decretal
amount within six months ol the proceedings reaching
the lower Court, the plaintiff to be at liberty to apply
for a final decree for sale.

Appeal allowed.

APPELLATE CIVIL.
Defore Sir Novmee Macleod, Kt., Chief Justice, and Mr. Justice Coyujee.

KATHU JAIRAM GUJAR (omieivan Derexpant No. 1), APruLLant o.
VISHWANATIL GANESIL JAVADEKAR anp  anoruinr  (ORIGINAL
Praxmirr avp Derexnant No, 9), Resvoxprxrs ®.

Pleader—Contract for services—Iuwm in eush and parl of property in suit
agreed to be giver to pleader for veligivus purposss—-Public policy-—Agree-
ment void—Durt of single consideration wnlawful—TIndian Contract Aot (1X

of 1872), sections 28 and 24,
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